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THE FEUDAL SYSTEM



[To enter into any enquiry as to the origin of this system, with the manner in which it was
introduced into this country and the particular period of its introduction would be
nugatory. It is a subject which has engaged the pkttsedbest historians, lawyers and
antiquarians, to whose works it is sufficient to refer. The subject has been ably handled by
Sir Thomas Craig in his worke Feudis Dalrymple in hisEssay on Feudal Property
Kames in hiBritish Antiquities Lord Hailes in hisAnnals Montesquieu in th&pirit of

the Laws Dr. Robertson in his first volume @fnhnals John Millar in hisView of the
English Governmenand on the distinction of ranks, and by Mr Walter Ross in his

Lecturesupon the Law of Scottal |

[With regard to the nature of that system, it is only necessary at present to mention it
created a divided interest in immovable subjects between two pérs@superior and

the vassal, which last held the property under various burdensome ausdéiod

especially that of military service in the field, as his man and servant, by which his right

was much impaired. The whole landowners in the kingdom were thus in a state of regular
subordination connected with each other; and the king as the sooncewhich all

landed property in the kingdom flowed was at the head of the class. It is said that the
Feudal Tenures were at first pr eafterward® us, r
were bestowed for the vas snadhgis oflall different me an
descriptions. So much concerning the Institution of Tenures. We shall have occasion to

speak more on this subject in the course of the following detail.

In considering the peculiar modifications of the Feudal System in thefl&wgotland, we
have to attend to four things, namely 1st, the form and mode of our Feudal Investiture,
2ndly the interest remaining with the superior, 3rdly the interest arising to the vassal and

4thly the means of voluntary alienation of those rightsithrer of themnter vivos.

! Spelman, 4¢6, Ross, ii. 33, 34¢5, Craig, 1. iv.5 etc. (I. 55 etc)



First, then, with regard to the Form of our Feudal Investitures. This can only be in one
way i by Grant from a superior who is vested with the subject. Occupancy is excluded
entirely by Feudal tenures, according to which no extbgan be aes nullus for in

default of owners it belongs to the sovereign, from whom it is presumed to have been
derived. This rule is universal and without exception even of the udal rights of Orkney
and Shetland, though these are in a privilegeddition. These Islands were no part
originally of this country, but were ceded to it by Denmark, by certain contracts with
James Ill and 1V, in which it was stipulated, that they should be governed by their ancient
laws and customs as they were when uride Danish SovereighWhat these were we
cannot now tell; only this we know, that they were not feudally regular, and that the
evidence of their rights of property did not depend upon writing, but that a proof of
witnesses of immemorial possession wakltsufficient® The last practise still remains,
except as to these lands, brought under the common rule, by taking out a charter from the
crowni but that institution does not depend on the notion, that the lands were at first
acquired by occupancy, anidat the long possession was a continuation of the original
right. This idea has long given way to the presumption, that the immemorial possession
proves an ancient grant from the Sovereign at a time when written titles were not in use in
that part. Wheee if an udal propietor die without heirs, his fee like any other would

revert to the king to the exclusion of the first possessor.

The plan of Feudal investitures in all countries has been agreeable to the Law of Nature,
which requires two things: the dand s di spositive wil]l, and
pursuance of it. As to the fashion of delivery, there is some difficulty in managing this
matter in that easy and expeditious way as in the transmission of movables. So we find

that in very ancient time no tion was entertained of a transference of land without a

21567 c. 48, record ed., A.P.S., iii. 41. Stair Society I. 449.
¥ Stair IL.iii.11, Ersk. IL.iii.18. Stair Society I. 453.



complete removal of the donor, his flocks, herds, etc., and bringing the done himself and

his effects to the land$n Normandy it was a vice in the transmission, if a single beast
belonging to the @hor remained. But when in a more cultivated state, such transmission
became more frequent, this behoved to be a very troublesome and inconvenient mode,
and hence the notion was suggested of substituting some single act of real power, which
might be considred in questions of right a satisfactory evidence of the acquisition, and as

an introduction to all the rest. Many acts might be adhibited in that vein, such as the
donorés personal i nduction of the done 1int

ridge of the lands or his bringing cattle upon the lands etc.

Among the Swedes the custom was in the presence of the parties and witnesses, that a

clod should be thrown upon the doneeds c¢cl o

These acts are to be considered redltsignd not symbolical, as most think, as if the one

act was meant to come in place of the other, but as themselves undoubted acts of real
possession. In one point of view indeed they may be considered symiaohely, in so

far as one single act deterraththe question of righthut on the other hand the done,
having exercised a right of property, in the act of taking up the soil, it was to be

considered aan introduction to what might follow.

With us in Scotland, if anything positive can be deliverée, progress seems to have

been nearly as before described. Thus,Lthges Burgoruthmention, that the form of
delivery of a house, was, by the selleros
out), entering and barring the door, on which act, instruments were taken by a piece of
money in the hands of the magistrate of the Buwgho attended for the purpose. This

entry is evidently not symbolical but actual. This practise of delivery within burgh was

* Sec Ross ii. 89, 91, 93, 100, 105¢7, 133¢4, 138.
®C. 56 Ross, ii. 93, Craig Il.vii.1 (1.486)



almost universal on the Continent even for five centuries béfges Burgorumand, on

account of its easy application, remairledg in use, so that traces of it were observable
even in Craigbs ti me. I n the delivery of f
mode in histméas appears from the sasine given t
of Edinburgh, Dumbarto and Stirling, when, the garrison having marched out, the
Queends troops entered and shut the’Agates
vestige of this practise remains to the present day bipféigment within Burgh, by hasp

and staple. Witlmegard to land it was thought even by Craig, BK. Il ch. 2 8813, 15, 16, 19

and 2% that there could be no complete investiture without possession.

The form then was a simple and simultaneous act without writing, and sufficient by the
donor 6 s md delivergof ther landseamd removing his goods from them. Fealty

and homage were also adhibited by the vassal to the superior at this’ménich this

was the formThe vassal appeared before the superior with his head uncovered, his spurs

of f etc., and, kneeling with the greatest
service, searing the oath of Fealtyd | become your mané et c.
preservecby Skené”). In some cases the more humiliating parts of the ceremony were
dispensed with, as with churchmen and worttefihe practise in France was that the
woman, instead of kneeling, gave the superior a salute catledoisie de buche®

whence it becam known by the name of the Tenure of Courtesy, and hence the term of
courtesy known in France, Engl and and this

l'i ferent of par tispodbablhdesvedwlihit wad she modeoppaetised y

6 Craig, suprag Ross ii. 94.

" Ross ii.. 133¢4.

!/t eRSQa ¢NI8pafl GAZY L® oTT

o Craig 1.xi.10, 11.xii.22, 1.ix.16, 21, 23, 1.xii.19¢22, xi. 2¢5, 6¢8, v.2. (1.181¢2, 629, 625¢9, 126¢7, 128¢9, 129¢30,
584¢6, 441.

' De Verb, ghif.

1 Craig l.xiv.2, 10, I1.xii.20, xiv.1¢3, (1.258, 264¢5, 627¢8, 11.667¢71) Ross, ii.150.

2 Howard, Ancion Loixi.52.
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when thepares curiaehad a share in the ceremony. A mode was afterwards fallen upon,
by which the transmission was separated into two patke act of conveyance being
given at one time, and possession at another. The form of it was this. The superior sitting
in his curia, and in presence of thifeares Curiag declared his purpose in favour of the
vassal, and gave his orders to put him in possession and received his oath of fealty. And
farther he publicly delivered some corporeal symbol, to be kept by the vassal,
testimony of the granti in case of his right being challenged. It would no doubt
necessarily happen that in the great variety of such symbols used, some might be taken
from the land. Thus, the lands of Swinton were granted by King Edgar and hisrbrothe
David to the Church of Durham, and the grant was confirmed by the offer of a turf taken
from the ground?® And in the Chartulary of Aberbrothock there is a similar confirmation

by Willelmus Auceps?

Many symbols were used in this manner quite of an aritnature, void of any
connection with the land, and meant merely as testimonies of the deliberate act of the
donor, such as a spear, a kriff@ cup, an arrow, or a sword, as in a charter of the lands
of Arnprior in 1227 Staff and baton were more commonly used, which was a Roman
form. In England frequent use was made of a horn, particularly there is one preserved in
the Catherhl at York among other titié.And the family of Pews in Berkshire have a
horn among their tids with an inscription upon it, testifying that it was given in evidence

of the grant of certain lands to the family by Canute the Dane. In a question concerning

 Ross ii, 115, Lawrie, Early Scottish Charterdos. 20, 26, 27, Anderson, DipolmataX. As to turf, see Ross ii.89,
100, Kames, Trads, 107. Chron, Picts & Scoi87 (1867 ed. By W. F. Skene). Reg. Prioratus Sancte Andree
(1279) (caspitum). See Cosmo Innes, Scotch Legal Antiquitie85.

“vol. I, No. 144, p.100 ¢ terra ecclesie de Maringtonaiber S. Thom de Aberbroth@annantyne Club), Liber
Vetusfol.

' Raine, North Durham 77, Ross ii. 90, 105.

'® Ross ii. 115, Hailes iii. 377, Menzies, Conveyancings41, Red Book of MonteittFraser, 1880) i. Lxxivqv. See
to in Accounts of Chamerlain of Scotlafidavidson) App. (1771). Cosmo Innes, Legal Antiquities87.

'"Ross i. 259 note, ii. 106, 115, Kames, Tractsi. 152.
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the right of these lands, the original horn was produced before judge Jeffries and received
asthe identical hornby which the lands were conveyed nearly 700 years b&f&ee Dr

Hi c k 6 s° Thedorkand inscription were not a complete investiture, as he seems to
think, but merely a confirmati.€m28%and he su

1920

This was the original state of the feudal investiture but it was attended with two
disadvantages. 1st, there must have been a great difficulty and delay in obtaining a full
and undisputed real possession. 2ndly, the whole transaction beingitteinto the
memory of thepares curiaeas witnesses was liable to be forgotten or mistaken. The first

of these inconveniences was remedied by a single act of apprehension being reckoned
sufficienti the delivery of earth and stone of a part of the laagistnow is. In evidence

that delivery of part of the ground was not a symbolic act, the words of the ordinary
sasine may be restoredité act ual , real and corpor al poss
more accurately exqg mesporalem poseessioriem intoddgai n e s
Craig says that this form was introduced in the reign of James I, in 1430, Bk. IIl. Ch.7,
p.22% In this, however, he is mistaken, as we have older sasines extant, but the form was

enforced by James.

The other defect regding the evidence of the right, as it was sooner felt, so it was earlier
remedied. It could not be expected that treges curiaewould long remember the
particulars of the grant as the boundaries of the laindthe heirs to whom it would
descend etc. Thisuggested the propriety of having a written certificate of the will of the

donor and of the circumstances of the transmission caledva testatumrhese were at

' Ross ii. 106, 115.

¥ Antiquae Literaturae Septentionaldgk. I. (1705). See Pref. Facing p.Viii for inscription on horn. See too
History of Berkshire€ooper King, (1887), 222. Ross ii. 106.

X7 ¢te8RSQa GN}yatldiAzy L® oTnE oyod

21|, 486, and I1. ii.18, (1.381¢2)
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first very rude and shqrtontaining simply the boundaries, destination &bcl the beer

to authenticate them, they were sealed by the donor arghtbe curiae They were not

put into the hands of the grantee till after his right was completed by sasine, because he
did not till then acquire a real interest in the lands granted. In swtaces we find both
charter and sasine included in one writing; and hence, as Spelman obSereanay

account for the beginning of charters in the present ddypveritis nos concessisse

But in the multiplication of these grants of a different ordame to be introduced. It
woul d not always be in the superiordés pow
hence delegations of the duty came to be given to thedr comitesor baillies, who,
however, could not pr oc exauwthorityi Ih Whatudrm thidhh e s u g
authority or mandate was at first given, we cannot now tell, probably there were various
ways, i it was given by the donor to the done himself to be produced by him to the
sheriff. Afterwards the grant and mandate were inwrigng and the sasine in another.

This practice originated in the kingbés <ch
mandate was called a precept of sagirthis, too, was at first directed to the ground

officers and Baron balillies of the superior, huther improvement took pladey leaving

a blank on the precept for the bailliebs

constitute a procurator for him to receive the sasine.

| n Cr a 7 thé wocuratory &as formally given and passed the seals, but afterwards
it came to be presumed in favour of any person possessed of the grant. Relief can be had
if sasine be given to a person without his authority, as a proof of his not having given the
order will be allowed. These alterations could not fail to produce some variations in the

style of the grant: for when the superior ceased to give his personal attendapeeeshe

2 Reliquiag244.
211, vii. 4, (1.488) Ross ii. 131.
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curiae did the same, as they did not owe attendance to his officers asgelth The

testificate of delivery now introduced was a memorandum of the baillie, or his seal being
appended to the superiordés precept. But tt
baillie was servant to the superior, who might then come to be ategiavith his hand

and seal, it coulah o t be continued after the baillie:
precept of the sasine, for here the superior might be imposed upon. It therefore became
necessary that the truth of the facts should be certifie@rbimpartial and credible

person, who had at the same time a knowleddausiness, to take notes of thelidery

and thus a notary public was called in also, with witnesses to authenticate it. Their
presence at first was introduced as the only receavaitdbation of the fact, but a regular
Instrument of Sasine extended by him came in course of time to be indispensably
necessary. Now thus three writings were necessdmg Charter itself, the Precept and

the Instrument of Sasine. One change more redtieednatter to its present formiz,,

the making of the charter and precept in one déemhd the instrument of sasine in

another. This was established by the Act 16727has to Crown Charters, but the

practice was introduced by subjects superior loeigre, for Craig says it was done in his

time and forty years befofé.

# Ross ii. 130¢1, 161, Craig IL.iii.1, iv. 12, (1.395¢6, 431¢2).
%12 mo. ed., ¢.16 record ed.
1. ii. 16 (1. 380).
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It is very obvious, that notwithstanding full compliance with the law in all the particulars
already adverted to, which in themselves had nothing much to attract attention, and which
the parties, if so disposed, might manage in a very secret manner, lisagsobvious

that the fact of feudal investiture, especially if it was a base investiture, might continue
absolutely unknown for a period to all but the parties in the transaction. Whence resulted
great opportunities of fraud, on the part of the lande@wand great risk of deception and
damage to those, whather as creditors or purchasers, had occasion to deal with them
about their property, in some cases the subject itself being absolutely evicted from them
in virtue of a prior but latent alienatioand still more frequently being charged with such
clogs and burdens of the same sort, as entirely or in great measure cut off the expected
benefit or security of their transaction. To this, which of itself was a fruitful source of
controversy, we have tadd the great mischief of false or fabricated titles (which seems

to have been no uncommon thing in this country), and which at a distance of time were
very difficult of detection, and antiently were not excluded by any prescription. Taking
these two evilsogether, we must confess, that the commerce of this most valuable sort of
rights was on so loose and insecure a footing, as strongly demanded the attention of the

legislature (if by any expedient they could), to reform it.

The first thing that had beehdught of as a remedy was perhaps of too violent a nature,
being no less than entirely to disregard the act of seisin, unless it were followed with
actual and real possession, by labouring and reaping, or by levying the rents. This was the
corrective whichwas applied by the Statute 1540, ch. 1G5, far as it went. It enacted

that a posterior public infeftment, followed by real possession, as above said, for a year,
should be preferred to a base infeftment, though prior in date, on which no possession had

b e e n . truep that ¢his case of competition, and this only, was provided for by the

Y12 mo ed., 23 record ed.



16

Statute (being probably one of the most grievous and most frequent); yet we know that
the rule of judgement thus started was also in a great measure extended tqpitdioom

of base and public rights, one with another; whence ensued such inconveniences, and
such uncertainty of the condition of investitures as were little less troublesome than these
evils which were meant to be avoided by this new course. Becausehtgian of
judgement, all was to depend, not on any short and simple fact, but upon proof of real
possession, a thing so various in kind and degree, and so difficult to be learnt with
certainty, as made this rule truly very unsuitable to the ends ofdsss or of this sort of

commerce.

It was not, however, till the year 1599, that any other plan, or any more effecasinme

for certiorating the liegs, was adopted. It is very true, that before the year 1540, and in
that very yearand in some after yeafs/arious ordinances were promulgated to enforce
the bringing in of the notariebs protocol
seisins with the Sheriff Clerkyho at certain periods was to transmit his notes of them to
Exchequer, there to remain and be preserved. But all these (beside that no one of them
seems to have met with much attention in practice), were chiefly calculated for the
coll ection of the Kingds Revenue, or his
public accommodatiorht&t was in view was merely that of preserving memorials of the
seisins, from which their verity and tenor might be instructed, in case of alleged
falsehood, or the instrument renewed and transumed, in case of amission of the original
The first notion of a regular Record of Seisins, for the purpose of publication, and as a
part of the Law of Investiture is in an unprinted Act of the 15@8d another, also

unprinted, of the year 1600 ch 34yhich proceed on the narrative of provigia means

% See Ross, ii. 201 et seq, Craig II. vii. 23 (1. 506).
$ AP.S.iv. 184, See Ersk. I1.iii.39, Bell Commi. 717, Ross, Supra
* AP.S.iv.237, ¢.36. See Ersk., Ross, supra It was repealed by Act 1609 c. 40, A.P.S. iv.449.
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avhairin all parties may find resolution of the Estate of ony Land wherewith they mean to
contracto6, and in that view they establish
writs, under care of the Secretary of Statend require alkeisins to be entered there at
large, within 40 days from their date, under pain of nullity at all hands. To facilitate the
thing, it farther divides the country into certain Districts, and appoints a place of Record
for each. This act is recorded in thedks of Sederunt 3d Novr. 1599, and ordered to be
solemnly proclaimed; and it is again confirmed by Act of Sederunt, 6 Janry> Bif4t
happened to it nonetheless, as to a great many of other well intended laws, that no manner
of regard was paid to thein practice® It appears that very few seisins were entered into

t he Secretar y0s tute msome aspectsa o Which we shal leye aBd bye
advert, has gone rather too far in its certification a new enactmaenframed in the 1617

ch. 16 of that year, which made the proper alterations and improvements, and laid the
foundation of that eminent security, which attends land rights in this part of the United

Kingdom.

>A.S., (1790 ed.) p.35. See Ersk., Bell Comm, Ross, supra Bell § 772.
® See Bell Comm, supra.
7 12mo., and record eds.
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With respect to the nature aedtent of the military service, this, if we may believe the
feudists (whom however | must needs suspect of having sometimes affirmed more than
they knew with any certainty), was originally very little subject to any limitation. The
vassal, we are told, wase take the field whensoever he was required, even though the
superior was not personally in arms; he was to serve at his own charge; had to perform
whatever sort of service was required of him; and how long soever the expedition lasted,

hewasonnoaccont t o quit his Lordés Banner, with

| do not think, tlat some of these points are entirely beyond a question. But what is better
established is this, that it behoved the vassal to perform the service in person, and not by
meansof any substitute; because none sucbr any number of them, was to be held
equivalent to the man of the superiorés ow
he was presumed to have had special reliance. Not to mention, that in the whole of this
connection of vassalage, that there was a certain lowlyness and personal respect inherent,
which was as much considered as the real profit of the service, and which nothing but
personal attendance could properly fulfil. Hence the vassal forfeited hi$ figeput on

the religi ous edaqubddesit @sse nalos seeuli, kqui fadtus est miles

Christio?.

On the other hand it is, | think, admitted by all the feudists, that there were exceptions of
certain situations to which the obligation of seevicould not reachh as to where the
superior was in arms against his Soviereign
or in opposition to a just sentence, that had been passed updrnieed, in describing

the general obligation of servicégetfeudists take care to qualify it, as only relating to the

L 2214 2F CSdza3 LLOHME /f&8RSQ4 CNIyatldA2yS LLO® MMHO
Craig, IIxi.16cMT = / f 8RS Q& N} yatliGAzys L® pdp
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case of a just man, or cause of a quarrel; and from thence (as Crajp28dyslo. 125
dicet non sit proprie feudali s qoudheysti o,
proceed to enquireoncerning the sort of quarrels, which may fairly be entitled to that
appellation. The upshot however of their investigation on the whole seems to be, that the

vassal, who is in a manner a soldier, having his lands for pay, ought not to be too nice and

cun ous in searching the ,jbutoutrather tooefy orhthes s up
superiorod6s better discernment in that matt
himi Nequs enim hie crassa vassall:i Bng nor ant

curiosam in vassallo, omnino probb

Il n what soever state it might be at first,
which we are better acquainted, was in most countries considerably lighter than above
degribed, in more respects thaneorin England the annual period of service can to be

limited to 40 days- and if the vassal continued longer in the field it was of his own

choice, and at the expense of his superior. This too was the period of service for a proper
kni ght 6s dtis, aevhich gieldede£@Q of yedrly rent: for if the fee was only half

that value, then ibnly owed demiservice,i o r 20 daysibancadotore md anc e,

proportion with lesser fees.

In like manner, the personal attendance, from being dispensed wignt&incnecessary
cased as in thecase of a female, or a churchman, or a person disdbtzone to admit
of commutation for service by a substitute, as matter of right. And afterwards it admitted
of a pecuniary commutation, termed scutage, in total dedbuservice; which, if it was

still a wider deviation from the primitive contract, did, however, equally well answer the

*MToH SROI LL® EA® mMHI /fe&RSQa ¢NIYy&afl dA2yS LD pdH®
YINFATE LLO® EAxomns /feRSQa ¢NIyYatldAzysS L phnod

® Blackstone Comm, 15th ed., ii. 62, Holdsworth, History of English Lawi. 31, 33. See Pollock and Maitland,

History of English Lawst ed., i.233 questioning it.
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superiord6s purpose,; as with the money he

better disciplined, and more obedient soldiers.

It is certain also, that long before the full accomplishment of this revolution, the military
service, from being indefinite and at large, had in a great variety of instances, come to be
limited by special compact to a particular sort, or single act of dusych as the
defending of a certain fortregspr the winding of a horn when the Scots should cross the
borderior t he bearing of the |l ordés banner, t
his sword on the day of battle; all which, and many athibat might be mentioned, were
species of what came in England to be denominated tenure by Grand Setgeahtyas
reputed a sort of improper military tenure. Tenure by Pettgeamty again had a still

more distant relation to the military service; fbe prestation of this tenure was not of a
personal nature at all, but consisted merely in the render of something that might be
subservient to warlike uses, such as a lance, a cross bow, or a sheaf of @fdhis.

sort, in later time, was the granthigh the Lord Baltimore had of the province of

Maryland, for which he yielded five Indian arrows to the King at every Christmas.

The feudists further inform us, that in some instances Grand Sergeanty still more
defrauded from any alliance to the militatgnure, and came to admit of mere civil

services; which if they were of a dignified and honorary sort, were held to raise the
holding to the same rank as proper knighto
military holding. Of this characterwer al | t he services to be pe

person on occasion of his Corporation; for instance the holding of the towel or bason,

°/ N} A3S L® - Ad MHI Ld31.880@mBlackstohedCBDE wpdli KASROX 2 X0t Oy
Tenuresl53qy = wmc m X Lhws bf &dgldeidBl. cdvii, 578, Pollock & Maitland, i.282 et seq, Holdsworth,

iii.39 et seq, ii.65, 159, 205.

IN}AI LD - AomMTE /fERSQE ¢NIyaf | éupr BlaEkstdnelOomm, B2t 2 f f 2 O
Littleton, 159¢61.

® Sullivan, infra, p.82 (1st ed.), p.74 (2nd ed.). See Cal. Of s

State Papers, Col. 1574¢cmc ¢ n = LJ® RipGedige IC&veiford Balimore, and George Calvert in Dict. Nat.

Biography.The grant was on 20 June 1632.
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while he washed before dinnéror thefurnishing of a globe for his right haridyhich

seems to have been theddendo of the manor of Farnham. Indeed these, and the like
honourable services about the person of the King, seem not only to have raised the fee up
to the same degree with a military holding but even to have been reputed of a noble and
distinguished naturep which only persons of a certain rank were worthy to be preferred.
Thus, at the coronation of Richard the 2nd, William Turnival, owner or the Manor of
Far nham, was not permitted to present the
the King had dubed him a knight. And John Wiltshire, Citizen of London, who claimed

to hold the towel, being thought of too low degree, to officiate in person, made Edmund
Earl of Cambrige his deputy to officiate for him. Sullivan page 80l shall not
prosecute the history of this tenure in the neighbouring Kingdom any farther down. After
various schemes for modification of this sort of property, which was the subject of much
dissention and abuse, and from the time when money was accepied of the actual

service, was attended with no real advantage, it was at length entirely abolishetifey Sta

of the 12th of Charles the 2nd.

With us here in Scotland, as elsewhere, the military tenure, or wardholding, was the
ordinary and primitive hiding, and the favourite of élaw, and this in vassalage under
subjects, equally as between subject and sovereign. And though it does not appear that the
terms of grand and petty sergeant ever found establishment in our law (for Crafly says
that in the ggle instance where a charter occurred with the tenure of petty sergeant the
Court referred to case to Parliament for advice), yet, the thing itself, and sort of service,

we were well acquainted with. Thus Hume of Aitoun held certain lands for the sefvice

f'8S /' N}YA3I LOEA®GMHE [/ fe&RSQa ¢NIYafliA2ysS LOMyod
1% An Historical Treatise on thetdkal Law and the Constitution and Laws of England with a commentary on
Magna Cartabeing lectures by Frances S. Sullivan, LL.D., Prof. of Common Law in Dublin University, (1772),

also p.72, 2nd ed. (1776).

"LoEAOMTE /fEe@RSQ4 ¢NIyafldAz2ys L® mycod
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bearing the Kingds | afnToechief of the tame Sclyrgeayr h i s
(or Skirmisher for that is the original name) held certain lands and the Constabulary of
Dundee by charter from Sir William Wallace, asstos Regniat the time, forhie service

of carrying the KYaingdd sa nSotnagn Mipiondeal svohidast t | e ;
in like manner a charter of Alexander the 3rd. granting a Castle and an Island, for the
service of guarding the Castle, and hospitably entertaining the Kinggifihgpon his

coming®®

With regard, however, to out peculiar modification of this tenure, | must remark on the
one hand, that this system of military tenures never was digested with us into so strict and

regular a shape as in the neighbouring Kingdofarafland.

“/' N} A3 LOPEAOMHE LLLOA®RYEY /f&RSQa ¢NIyatldAzys Lomyosx
B Craig, suprad ! y R DpEngats KLA. See Rodger, Feudal Form.81, Innes, Scotch Legal Antiquities

p.86.

' This should be Douglas, Baronage of Scotlan@798) 419 n. Cal. RegHouse Chartersol. |, No. 55. Chiefs of

Clan Macnachten and their Descendants (1951).

15 Charter of 12 Feb. 1267 of Frechelan (Fraoch Eilan) in Loch Awe to Gilchrist McNachtan (MacNaughton).
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SOCCAGE TENURE
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and which, as to its rise and history, has divided the opinions of the antiquaries of that
country. According to some, the Socage tenure was at first a base and servilé #&nure

tenure for ploughservicesit o be performed on the super.i
6socaged shews (they say), being taken froc
antagonists (among them Mr Sominend Judge Blackstofjeis absolutely a mistake, for
socagecomer om t he Ger man O6socd6, which was pri
they was in truth a privileged and free tenure and the remains of that still higher state of
freedom, in which property had been held before the Norman conquest. You will not
expect tlat | should pretend to decide on this debate, towards which the history of our law
furnishes no materials farlucidation. Sir Thomas Craig affirms, that no man alive had

ever seen a socage charter of a Scots tenehasamt;though in this he appears to éav

gone too far (since there are some few instances of thehthymy still his authority is

evidence sufficient of this at least, that the socage was not in his time a frequent or

ordinary holding.

If in fact, as pretended, it was a tenure by ploughisesyvthis one may venture to affir
that it was a troublesome tenure to the vassal, and far from being equally profitable to the
other party; and therefore, as soon a any sort of improvement took place on husbandry, it
could hardly fail to be converted into tenure for a certain rentdmgor money that is

into a feu holding. This, accordingly, is taken notice of in the oldest of our authentic

! A treatise of Gavelkin@nd. ed., 1726, 133 et seq.

ZComm, 15thed., ii.80cWl FNBS YR LINA GAD. 8.3 RocafSeyCakadb rttetor, B8 {1 Sy S
ed., i. 332 referring to this dispute.

‘LoEAOME /f&RSQ& ¢N}yafliAZ2ysS LOMTNO®

* See Ross, ii.61.
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treatises,and indeed it is specified in a charter (still extant) of the Reign of Alexander the

2d8

In this holding, the vassal has to detive hi s rent, when payabl e
manor placepr other place by him appointed, provided it be a place that is within the
barony, or tenement of which the feu makes part. rEdelendais exigible also, at any

time within 40 years from théay when it falls due. This, however, is with the exception

of those extraservices which are sometimes stipulated, of reaping grain, carrying feual,
and the like; and which, being matters of regular annual demand, at certain seasons, are

held to be dispesed with, if they are not exacted within the year.

® Reg. Majl1.27, Stair Society, vol. Viii, 140¢1. Also in Reg. MajAt I1.21, 11.28, 2, 41.4 and 47. See Ross, ii.61
and Ersk. 1.i.35.
®In Ersk. App. I. See Ross ii. 61 referring to this charter.
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With respect to the superiords security foc
delay to render it this, at first, seems to have been afighe most effectual kind,

namely by assumption of the lands themselves in property, as forfeited by the failure.

This, | think, is very distinctly laid down in thieeges Burgorunth. 136" under this

reasonable modification only, that by making paytmenthe whole arraa, within year

and day after judgement given for the superior, the vassal might recover the fee out of his
hands. (No. 8J.And although even with this indulgence, the practice appears to us to be
severe, yet it was a regular consequence of the feudal contract, which was broken by such

a failure of duty on the vassalds part, |
holding. Accordingly, under certain equitable modifications and restrictions, such a
forfeiture, as we shall afterwards see, still continues to be part of the law, as applicable to
the case wher e t wdutygre aared. Bst besideetlesgeme the f e u
puni shment was not so rigorous as it may |
was not then, as it now commonly is, a valuable property held for a quitrent, and
purchased with the present advance of a sum of money, but more of the afature

perpetual lease, at a competent or equal rent.

In process of time, however, as was to be expected, a farther indulgence came to be
established, and the forfeiture to be limited to those more rare cases of inexcusable
failure, where the vassalhadnum ar r ear o f. Byspecia Statureanal593,6 d ut
ch. 246 this period which our common law seems to have borrowed from the rule of the
RomanEmphyteusiswas restricted against the vassal to two years; in which state, as we

shall presently se¢he forfeiture still continues a part of our law.

18ySQa { 020a coSlRieddsic2s6eb b. p.F i2368¢Fragcd 4 Ancient Laws and Cushs of

the BurghgBurgh Record Society) 167¢8.

LN y 2F OKomoc AYy {1SySQa SRos F2fd moy o6{020403 wm
edition.

2002R200 9R®PE OdPHpPpNANSE MH Y2d SROZiondmscH Ersk NRORINR SR / N
701.
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How grievous soever to tenants this condition being thus a regular consequence of feudal
doctrine, and essenti al al so to tohadousuper.
practice. All the Statutes which corrected the abuse of taking pledge by private authority

(a practice which had once been common) (Réb.Ch. 7¢ Ro. 3rd. ch.19 were

guarded with an express exception of tleeninus terrae pro suiXirmis, Ross, p.413,

423° And when the statute 1469 ch."3ave t he o6puir men inhabi
protection against distress to any greater amount than their actual,aarehtise current
termd rent; s t i ttHe pdrsbnalscreditaast thedandloyd orasgpariom s
getting decreet for payment, and without a word that could reach the case of even a real
creditor, and much less of the fundamental owner of the lants, superiori acting for

himself in the exercise of his inherent right

Neverthel ess, the <c¢cl ai mant grievance of
advantage to all concerned of improving his condition, did at length extend the
construction of the Statute, and lay the superior also, as it did the real creditoes of th

vassal under this most equitable restriction.

In the course of progressive authority and civilization, the superior came to be despoiled
of that article also of his prerogative by which he might have proceeded in the execution
of distress, without the @iof any authority but his own. This came to be thought, as it
certainly was, improper; and instead of such a course, and by way of judicial warrant,
Letters were issued under the Signet, addressed to messengers, and authorising them to

distrain the goodapon the lands, or to poind the ground, as the phrase for it came to be.

“A.p.S.i.108, c.8. Ross, ii.423, i.388.
A, p.S.i.214, 8 9. Kames, Hist Law Tracts.226¢8, 241, 243, Ross, i.388¢9
6 ..
vol. ii
12 mo. ed., c. 12 record ed. Kames, i.233; Ross, ii.256, 428, 477.
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These seem to have been obtained (I presume), at first, without litigation or enquiry, on
the superiordés word, and at his request; a
afterwards to require the warrant of a previous decree, obtained in a regular action of
poinding the ground; which is the procedure now in use; and may be the better

understood, through this deduction of its history.
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Of the two first, | shall just say a word. Disclamation was that offence, which consisted in
the disowning or denial of the superior. And as an act of ingratitude as well as personal
insult to that benefactor, it was naturally and fitly punished with treedbsverything for

which the vassal had been indebted to his favour. So that he was in a manner punished out
of his own mouth. It was accordingly received into the law of many couritréesl in
particular that of Normandy and of England, (Houard, va2, p.26, 519)" as well as

ours, where, to judge from the language of our ancient treatisesad been fully
established. Neither do our later authoritiemch any different doctrine; yet though it has

often been pled, | see no instance of it beinigaca |l | yv i nf or ced. O0Ti s
service in one point of view, as a means of deterring the vassal from captious and wanton
chall enge of the superiorés title in his a

and | conjecture that in amgher,i it maintained its place in our books.

The escheact of Purpresture was incurred by the vassal, if he encroached upon or usurped
any part of the superiorbd6s property,; and t
which some time entered neomto practice that the oth&For we have a statute 1477,

ch.79 which regulates the jurisdiction in question of purprision. And Balfoup,43°

records a judgement which was given in pursuance of that Statute: as Craig does another

(in B. 3. Chap5 No. 9Y where the forfeiture was decreed. We have farther a later Statute

1600ch.8r especting purprision by encroachment

vol. 1p.519, Anciennes Loix Des Frang8isuen, 1766.

2 Rog. Majll.63, (Stair Society, vol. XI. 172¢4), Balfour, pp. 488¢9.

3 Craig, 1ll.v.2¢5 (11.999¢1003), Stair, 11.xi.29, Ersk. I.v.51.

* See Craig I11.v.6, 9 (1. 1004, 1007).

KSySQa SROZIOBYRANMBD{ FRERDRIFDEairSdeydvol. X1.182¢3), Balfour pp. 442¢
4, Craig Ill.v.6¢9, (11.1003¢7) Stair, Il.xi. 30, Ersk. 1l.v.52.

® of Purpresture. Cockburrv. Ramsey10 Nov. 1497.

"It eRSQa ¢ NI yNisbet aidGhishside HUmegwajutgebent; Laird of Spottiswood. Heirs of
Hume.

#12 mo., c.13 record ed.
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George Mackenzie in hi®bservations on the Statutesge 85, speaks of this casualty

as a thing which was only then tending to fall into disuse. | think, however, | may venture

to say, that there is no great hazard of t
rigor now. And indeed even while it was imetbest observance, it seems to have applied

only in those rare cases of great and manifest encroachment, and obstinately persisted in
on the part of the vassal, which indicated an ungrateful and rapacious temper in that

person, and left his conduct withtaany sort of excuse.

The third instance of this sort of Escheat, was the Casualty of Recognition; and this was a
forfeiture of the fee, which accrued upon
greater part of them without permission of hisesigr. This was a peculiar casualty of

the military tenuré?

How such a forfeiture should have been known in the law, you can be at no loss to
discover, after what has been said of the escheat on failure of heirs, and of the general
notion of the feudal ctbnect i on. By the vassal ds alienat
lawful return of the lands to the superior upon failure of his own heirs cut off: but farther,

(which in the estimation of those times was equally material) a stranger thus obtruded on

the sperior, for councellor and servant, instead of the blood and race which he had
chosen and specially relied on. The conveyance therefore behoved to be absolutely null

and void at all events; and this we shall afterwards see was the case in all tenures
whasoevet! But in the proper military holding, where the connection of parties was

stricter, and more of a personal nature, even this was not thought sufficient.

% See Ersk. I1.v.52.
1% Craig I1L.iii. 8 et seq, (11.953 & ¢.), Stair I1.xi. 10, 16, Ersk. Il.v.10¢17.
11 .
infra.
12 Craig I11.iii.30, (11.972) Ersk. I1.v.10.
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The very attempt to do his superior and benefactor such an injury was here considered as
an actof ingratitude, and injustice, towards that person, and in short as a breach of his due
loyalty of a vassal, which was to be attended therefore with the entire forfeiture of his

benefice and condition.

Accordingly, the Books of the Feus reprobate such asore in severe terms; and beside
denouncing pains against the very notaries who shall presume to write the instrument of
sale, they decree the instant return of the testament to the superior, and deny the purchaser

all recoverPprstobehef pcioeg. sé®caritum agnos

The same was made part of the positive Law of England, in that Charter which was
obtained from Henry the 3rd in 1225and this not only with respect to total alienations

of the fee, but all likewise of such moment, as should disable the vassal advantageously to
do the service of the fedge residou terradas they expressed it)from what he retained

to himself. In Scdand again, the same thing had been enacted before that time, and
almost in the same words by a statute of William the Lyon ¢h@ullus liber homo

potest dare, vel vendere, alicui plus de terra sua, quam de residuo ipsius terrae posit fiery
domino feudi servitum oi debitum® Et si quis oppositum fecerit, si vocetur per feris
factum ad curium, ea de causa, amittet id quod GééRoss 2.p.256. Theresiduum

terrae here alluded to, as sufficient to save from the forfeiture, was in practice interpreted
to be half of the lands. But you observe always, that a difference between a great and a
small alienation lay in the article of forfeiture only: for in either case the conveyance was
null, unless the superior confirmed it; and thus the parcel alienated neziai

notwithstanding with the seller.

BBookoffeug LL®pHE /f&8RSQ& ¢NIlyaftltiAzy LL® mMmMnad

 Ross, ii. 255¢6, Stubbs, Constitutuinal Histli. 37, Select Charter844.

PI1SySQa SR omcndl Isipng pafymplednfra, o4 @ A ®docT O® nd w2aas
Et quod pertinent ad feudum

" nisi Domini superiés ad hoc habuerit benevolentiam aut confirmationem.
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The course which vassals took in England to get the better of this troublesome restraint,
was by the practice of stibfeudationi the creating that is of a new fee to the purchaser,

to be held by him under the sellamnd which thus, in appearance, left the original
vassalage entire, as in its primitive conditi8iBut it was entire in appearance only and

not in substance, because the vassal odos abi
materially lessened by thess of the property; and farther, because in process of time, the
subvassal pretended to maintain his-Bibas good against the overlord, and to eclude

him from possession of the lands, upon those occasions when the condition of his
immediate vassal wid otherwise have intitled him to enter upon them, and to levy the

real rentg that is to say, though the immediate vassal were in wardship, or iamon

or had committed felony against his superior, or though his blood and race had failed, in

all cases the overlord had right to possess and enter upon the feu, still, (contended the
subfeuar) 6the |l ands are not to dtyowr ecove
hands, | rendering to him that service for them, which is stipulated in my charter of

subfeud .

These, as they would be held, and indeed at that period were, extravagant pretentions of
the subfeuar 6s, were not submitted to on
perpetual feud and animosity between these different orders of progrietach
endeavouring to take advantage of the other, and neither having any settled rule to
proceed on. They were, however, at length furnished with one, and the strife between
them was in great measure composed, t he not ed StQuiaknipteresof Edw
Terrarumdi which declared, that every vassal might freely alienate to whom he would,

but that this should not be competent to be done in the way of subfeu, but of public right

18 Ross, ii. 256, Blackst. Comm, ii. 91.
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only, to be held under t he sanelcdndtions,sasteeu per i

seller himself had held thef.

These particulars respecting our neighbouringgdom | have rather chosen to mention,

as it has been pretended, that the course of things was the same here, both with respect to
the evils that were gxer i enced, and the remedy that we
doubt true, that among the Statuta 2do. Of Rot. first, we find one (ch.25 of the
collectiorf%), which is a precise transcript of the StatQuia EmptoresBut these Stat.

2do. are throughoutfarery little authority; and if over any such Act did pass (of which

other than in these Statutes themselves there is no evidenceCBalg, p.257), certain

it is, that within a very short time it had fallen into utter desuetude and corfteRgotwe

find that the old law of William the Lyon is +enacted in even more precise terms, in the
reign of David the 2d. Robertoés i mrtéesdi at e
in like manner set down, among other causes of forfeiture, iStétaete of Ro. 3d. Ch.

19, No.£%1 andin fine, we know it for a truth, from all quarters, that the forfeiture of
recognition continued from thence forward to be in fresh and constant observance (farther
than express Statute interposed); and indeed thahdreased rather than abated in
severity, being not only held to be incurred by an alienation in subfeu but even by a
redeemable alienation in annualrent or wadaset] also by the successive alienation of
several parcels of the tenement, if, being pgether, they at last amounted to the half of

the tenement?

918 Ed. . C. 1 and 2. Ross, ii.256¢7, Kames, Hist Law Tractsi.178, Blackst. Comm, 15th ed., ii.91, Pollock &

Maitland i.308, Stubbs, Constit. Hist.ii. 106, 122, 180, Sandford, Entails 19. See Dalrymple infra, 60, 103 as to

construction put on it excluding immediate vassals of the Crown, and Act Ed. Il, ch.6; they were included by ED.

I, c. 12.

P018yS0a SROT {SS | &, Hid0 {aty Tracd7® Sandfogl Eat@ils A dHp TS YI YSa
?! Dalrymple, Essay on Feudal Properdyd ed., 61. Menzies, 583.

2118yS804a SR | @ LIO{d AdmMon?d dpd 5 f NEYLIE ST mMnanno
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* Ersk. I1.v.12. See Craig, 11iii.12 et seq, (1.401 et seq)
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| have hinted that express Statute in some measure interposed to relieve from this
grievous state of bondage. The first declarations of that sort were by the Statute 1457,
ch.71% and 1503, ch. B?® and they were made in favour of alienation in the way of
feuholding, as calculated for the improvement of agriculture, and better condition of the
realm. They were followed with a great number of other Statutes, in consequence of
which the extent of # permission to subfeu, and of the relief from the restraints of the
common law, came to be very different at different periods. These are detailed in No. 7 of
Mr Erskineods f ahergthose who arkcalled anxioistmay, follow them:;
and wherethey will also see, how, by the general Zaecissory of the Statutes passed
during the usurpationf the benefit of the whole of the Statutes was lost, and so the
lieges, holders of ward fees were remanded into their primitive state of bondage in this
article, just as in the days of David 2d and William the Lyon. In short, it was not till the
reign of George 2& or by any gentler measure than the destruction of the military tenure
itself that this class of proprietors were emancipated, and raised to the like condition of
freedom as other vassals, in this matter of alienation. It is indeed upon record (though one
is now rather slow to believe a thing which is so remote from our present condition) that
in 1725 an heiress was found to have forfeited her estate, by disponing it in her contract
of marriagenomine dotisn favour of her husband and his heirs. The casda.54 of

Lord Kamesd® st collection.

%12 mo., c. 15 record ed. Ersk. I1.v.7.

%12 mo., c. 37 record ed. Ersk. 11.v.12.

T nst, ii.v.7.

%1661 ¢. 15, 12 mo. ed., c. 126 record ed.

% Act 20 Geo. 1. ¢. 50

¥ Hallv Craw 14 Jan. 1725, Kames Rem. Ded.105, M.13395¢7.
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DENUNCIATION AND CASUALTIES

OF WARDSHIP AND MARRIAGE
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In the third place, denunciation seems competent in one situation more, but in which |
believe it is now hardly ever employed. Whemperson suspected of a crime is out of
custody, and is meant to be brought to justice, the ordinary course id to execute a criminal
Lybell, or criminal Letters (as they are called) against him. Now the will or charge of
these Letters ig, a command to hirthe accused to come and find caution within 15 days
after the charge, for his appearance to st
him to our Hornd and then it praysbengttes, 6 wh
first come andoygore, and the said surety not found, nor no intimation made by him to

you of the finding thereofThat incontinent thereafter you denounce him our Rebel and

put him to the horn, f o I Thé oldspraCicera¢cerdimgly a n d
was, as | have seen in the annual records in many instances, that the messenger who gave
the charge upon the letters, if he received no intimation of caloéioig found, did on the

lapse of the days straightway denounce thleek and put him to the horn. But this
proceeding was perhaps rather precipitate; and the practice now is not to regard the lapse
of these days, but to wait the diet of trial itself named in the letters, and then, if he does
not compear, to give sentenceoaitlawry, which is a warrant for denunciation, as stated

in the first casé.At the same time, though not practised, the thing may be permissible:
indeed, considering that such is the constant style of the letters, | do not see but it must,
and on that ecount | have made mention of the procedure. This terminates what | have

thought it necessary to say of the Casualty of Escheat.

In treating of its different kinds, we have unavoidably encroached on the Second Division
of Casualties those which only encuber the property, or suspend it for a time: for to

this class Liferent Escheat belongs. Other two of the same class, and still more

! See Hume Comm, 4th ed., 11.154¢5, 257, Ersk. IV.iv.87, Mack., Criminal Law235, Forbes, ii.318, Jur. Styles
Dallas.
? Hume, 11.260.
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burdensome in practice were thegbalties of Wardship and Marriage, which we have
now got rid of by the abolition of mibiry tenure, to which they were peculiar, and | shall

therefore say but a word or two upon them.

By the Casualty of Wardship, the superior had right to the possession and administration

T the real rents and profits of the fieeluring the nonage of his vadsif a female till 14,

and if a male till 22 The Custom of Normandy seems to have fixed it at 20 for both
sexes.G. Coutumiet Fol. 54. But if the Duke was superior, 21 Fol. 55; if the woman

vassal married under 20, that took her out of wardship. B-0Abpresent we are apt to

consider such a right as iniquitous and oppressive; but, judging by the manner of old
times, and according to the notion of feudal property, this and no other was the necessary
consequence of a situation, where the vassal, kdisgyalified by his age, either for

coursel or for service in the field, could not render the true return for his lands, or
perform his part of the feudal contract. 0
the keeping of the lands in the meargito enable him to provide a substitute in his stead.

And farther in every point of view, it was no less fit (and this too was part of the primitive
custom, though it afterwards fell into disB)se¢hat he should have the care and keeping of

t he v pesssnadinéesit was important to thaperior to have him trained up to the
knowledge of arms, and in the due habits of gratitude, reverence and attachment to the
superiorbs person; not to mention that the
proect or of his vassal b6s person, as wel |l as
however, was the burdensome part of the situation, went sooner into disuse, and left only

the profitable, or custody of the lands, subsisting. In virtue of thisuperior acted in all

respects as proprietor for the time, under no limitation but one, which resulted from the

3 Craig, 1l.xx.4, 13, 18, 21, (11.803¢5, 811, 814¢5, 818¢9); Stair Il.iv.33, 56; Ersk. 11.v.5,9.

* Le Grand Coutumier daps et duche de Normangit539 (Rouen). See too Coutumes du pays et duche de
Normandig 1732 (Rouen), pp.46 § 223 and 47 § 227.

® Stair I.iv.34, Ersk. IL.iv.3, Montg. Bell, i.564. cp. Craig l1.xx.12, 29, (Il. 811, 823).
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very notion of his rightj that his acts and deedssuch as tasks or securitiésyere

only effectual for the periodf the wardship, and no long&On the other hand, while it
lasted, as little was his right affected or impaired by any voluntary det déceased
vassal, His tenants were liable to be removed, and his heritable creditors to be ejected, if
the supeor were so disposétlpon the whole this casualty was certainly a grievance;
and it was happily put an end to, by the Act so often mentibnduich took order for the

decreeing of a compensation, as in No.12 (small York

The same statute took the likeder, (as was equally necessary) with respect to the
Casualty of Marriageé the nature of which was thig; that the vassal, if he were
unmarried at the death of his predecessor,
and in one censothistedtatEeTke sijuatianrirswhichrhe had to pay this

higher sum was, if he refused the wife whom the superior offered him (being a suitable
match and not in disparagemit and chose to take the woman of his own choice,
instead of het? The other and lower compensation he had to pay equally in three
different situationsi 1 st where he married without the
person had not himself made him any offer of a match. 2dly where the superior made him
offer of a math, and he refused, and continued singl&dly where he continued single,

no match having ever been offered him by the supé&tibhave now been expressing

myself, as if this had been a casualty peculiar to the situation of the male vassal; but in

truth (how much sooner this aggravated the grievance and indecency of the exaction) a

6 Craig 11.x.1, xi.29 (I. 573¢4, 605), Stair l.vi.25, Il.ix.3, Ersk. Lvii. 16.

! Craig 11.xx.19, (11.816¢7), Stair Il.iv.35, 36, Ersk. 1l.v.8, Montag. Bell, i.564.

#20 Geo. Il. c. 50.

Ersk. Prin, 1.v.12

19 Craig I1.xxi. 4¢5 (11 833¢4), Stair I1.iv.37¢8, 43¢5, 47, IV.xi.4, Ersk. 11.v.18, 20, 21.
' Craig I1.xxi. 25¢7 (II. 847¢8), Stair I1.iv.59, Ersk. I1.v.21

2 Craig I1.xxi. 18 (11.843), 22 (II. 844), Stair I1.iv.38, 54, 58, Ersk. II. v.21.

13 Craig I1.xxi. 4¢5 (I1. 833¢4), Stair I1.iv.38, 54, Ersk. 11.v.19.
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woman vassal was subjected to the same hard necésaity. indeed there seems great

reason to believe, or rather it is as well instructed as one can expect in a matter of such
antiquity, that the casualty originated in considerations relative to the case of a female
vassal, and applied at first to her situation only. The primitive notion was, that the
superior should have the choice of husband for his woman vassal, becalmesiblaisd

was to be his counsellon@ servant, and because the heiress, if left to her own discretion,

might introduce one to that station, whom the superior might see strong reason to
disapprove, and of whom and even of his descendants after him, ny lmyaéal in the
superiorbd6s service was to be expected. The
the fee to a new race; and was not therefo

more than an alienation in the way of sale.

In the onecase, as in the other, the penalty of alienatimegnsulto dominavas at first

total forfeiture of the fe&> Afterwards it was mitigated into a pecuniary composition, as
already mentionedyut while mitigated in point of kind, it was at the same timethsy
influence of superiors, and in the consolidation of the feudal system, very much
aggravated in point of application, being now applied to the case of a male heir, and to all
the different situations which | have mentioned, instead of applying torpke siase of

marrying without the superiords consent.

' Craig I1.xxi. 3 (1. 832), 8 (II. 836).
15 See Craig IlLiii. 3, 18, (II. 950, 962¢3).
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As long a feudal grants were in their original or beneficiary state, that of gifts for the
lifetime only of the donee, the tenemeaterted, of course, on the death of the donee,
straightway, into the hands of the superi
disposed to form the like connection, had to sue for and obtain a renewal of the gift. Not

only so, but such continuedtobehe superiordés privilege, eve
grants had come to be in favour of the vassal and his heirs. All the difference this made
was, that, instead of depending on the sup
now under an olation, if he chose to make his clainBut in the meantime, until the

heir brought forward his claim, and made a suppliant proffer also of his person, ready to

do his fealty and homader the fee, and to form the feudal contract with the superior,

that person and he only, the primitive and fundamental owner of the lands, had any
pretension to the immediate possesdi@esides, as we shall see, another and more
difficult condition was annexed to the renewal of the grant in favour of an Imaimely

the rendering of a certain present or prerequisite to the sugendrich, therefore, as

well as the fealty and homage, was necessary to be proffered and received in order to

purify and fix the superiordés obligation o

Moreover, it might sometimes ppen that their heir of the investiture, to whom this claim

of renewal should otherwise have belonged, had lost his right by means of offences
against his superior, or the public. He might be a felon, or a traitor, or an outlaw, and
disqualified for the sty and honourable station of a vassal. Or, perhaps, it might be a

doubtful point, and matter of investigation, whether this pretender to the succession were
or were not the true heir of the investiture, and the person to whom the claim of renewal

of right belonged. And this matter the superior before complying was entitled to have

! Craig ll.xix. 2 (Il. 782), Ersk. 1.v.29, Bell § 706.
2 Craig, supra Ersk., supra Bell § 705.
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ascertained to his satisfaction. In short, in every point of view, the return of the tenement

to the superior for the timevas a natural and unavoidable incident of feudalihgld

But this in some countries was not the f
occasions. The same reasons which had at first induced the superior to dispose of his
lands in vassalage, might dispose him to do the like again; and it wasthat fiow, on

their return, he should be obliged to keep them, for a length of time, unemployed in his
own hands in expectation that the heir of the deceased might possibly some day or other
appear to claim them. It was reasonable that a limited and megeradd of time should

be allowed him for that purpose, on the issue whereof his claim should extinguish, and

the lands remain with the superior as his own. This, accordingly, was a provision, which

the law of some countries is known to have made. livatbthe vassal the space of a
twelvemonth to claim his entry; wherein if he failed, he was held to have derelinquished

his right, and was thenceforward a stranger to thé fee.

Lord Kames has conjectureidput | do not think it is by any means proviethdeed it is

only as a conjecture that his lordship gives that our antient custom was acquainted
with this same effectual expediénBut whether weoverwentthat length or not, certain

it is, and appears among other testimonies, from the Laws ofrR8td ch. 19thand

38th? that our custom allowed the superior, summarily, and of his own authority, to enter
upon and possess the lands for the time, leaving it to the heir to establish his right of

inheritance and redeem or sue them out from this tondn due form of law.

But, in process of time (though | do not observe that any of our antiquaries very

accurately marked the period of the change

® Craig, supra Dalrymple, Essay48¢9.

* Kames, Statute Law Abridged39¢40

118ySQa SR ! @ LIP{d Adocpd

*f18ySQa SR {SS | ®supeat 352, Hish baty Practs 7R et se§, Balrympley48.4 =
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which naturally foll owed thensubject satufalymdriodey 6 s |
the superior out of this privilege, and turned the balance in favour of the heir, who was
now all owed to continue his ancestords pos
was constrained to the use of a process atdawédclaring his right, and making effectual

his reentry to the lands.

This too, though in itself considerable, w
derived from the altered course of proceeding. He gained, in addition, the benefit of a

very light and favourable way of accompting to the superior, for the bygone profits of the

| ands, as far as concerned the period befc
declaratory of his right. When the superior came now to sue him for those, theebyg

fruits and rents, his action figured as an ungracious sort of action brought to make the
vassal refund revenues which he had already lived upon and consumed and was nothing
the richer for being in possession of the lands: the heir now appeared ésdLts,

externally, as owner of them; and stood in the favourable situation of a defender and
possessor, pleading to retain and enjoy his own, against a stranger who claimed upon such
grounds as were more of an artificial and an historical rather than efuitable nature;

whereas formerly, the vassal, himself as a stranger had to pursue for the establishment of

his connection with the lands, which the superior had in the meantime possessed and

enjoyed as of proper right.

Hence arulezme to be fixed in practice, di stin
right, as it related to the period before or after his declarator néntry. After citation in

the declarator, the heir still delaying to take his entry was of course without paodse
therefore the superior had right thenceforward to the possession and real rents of the

subject; but in calling the heir to accompt for the bygones preceding citation, the superior

" Craig I1.xix. 10 (II. 787).



47

was obliged to content himself with what are called the Retour dutilat is, certain

very low and trifling payments, which, by a supposition most favourable to the vassal,
came to be held and taken and passed for the rents. These therefore, are now the rule in
blench holdings. Bn V. 1.623In feu holdings the feu is thetour so that till declarator

the superior gets nothing. Erskine No.°38.blench under the Crown, as coming in place

of ward 1 per cent of valued rent is taken in place of the retoured ddtils. 39° For a

full explanation and hi st or yfracbconcernm@ ade , I
and new extent, where the subject is. treat
® Bankt. ILiv. 17.
*11.v.38.

1991.v.39. Bell § 706.
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Being thus a frequent and customary thinys tpresent passed in turn into a stated
perquisite of the superiority, which was to be due on renewal of the grant, whether it were
or were not expressly bargained for between the parties. Farther the superior did not lose
his title to this emolument, wheby the change in the custom of feudal grants, they came

to be made expressly in favour of the donee and his heirs. In granting such a charter, all
that the superior had done was to abandon his power of absolute refusal of the heir and to
lay himself undean obligation of renewal if required. But still (as he had said nothing to
the contrary), it was to be held, that this was a qualified and conditional obligation,
upon proffer only of the customary fee or acknowledgement on such occasions. We find
accadingly that, in Normandy, and in England, and indeed in most countries which had
received the plan of feudal tenures, some presentation of this nature was early and well
established. It was so with us as far back as we know anything with certainty in our
customs; and it remains a part of our Law at the present day though materially mitigated
as to its amount and way of application.
which was once the rule, in the military holding, it was long ago reducdtetmew

extent or retour duties (sderidical Stylesv. 1, p.328) unless where the heir was minor

in which case, being in possession as wardator and keeper of the estates, the superior
continued his possession for another year, and thus drew the fantdeof the fee

(Craig,p.401, No. 39).

In some countries it was not even confined to the case of feudal property, but, either from
imitation of thatcase, or by reason of the dependent condition of the lower orders of men
in former times, it was exterd to certain other situations. For instance, by the Laws of

William the Conqueror, the heir of a tenan

! See note 117 vol. IV. p.222.
% 1sted.
*11.xx.33 (11.826)
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possession, and the heir of a lesser tenant, or country man, rendered the best beast upon

the ground'

Such also with us in Scotland was the nature of what was called the Right of Herezeld,
which entitled the master to receive the best beast upon the ground from the heir of any
tenant, who had possession without a written tack. This is now in a greatreneasu
obsolete, and only due by special custom in some narrow districts of the cobutrijte

law still recognises, and keeps up, equally as in antient times, the casualty of relief in
favour of the superior of feudal property, though it does not applysdihee rigorous

construction at first with respect to the computation of the amount of it.

The Norman relief appears to have been rendered at first in arms, military habiliments, or
some sort of warlike gear, which too was the nature of a perquisito, whkilhevied on

the same occasion in the Dar®axon times (at least upon the death of certain
considerable personahd was distinguished by the name of a Hérlatdefault of these,

and afterwards, whether there was any such default or not, a pecuniary commutation was
exigible, which being at first arbitrary, and therefore a means of &buas,at length

settled by the Great Charleand other ordinances, at 180h . For a knighto
merks for a barony and 100 pounds for an earldom. The same authority provided, that
where the heir was a minor, and had previously been in wardship, he should not at all be

liable in relief, because it was thought that in tbése his means had already been

sufficiently encroached on. If we were to trust the information oRbgiany° we should

* ¢.20. Dalrymple, 54 & c., Pollock & Maitland, i.314.

° Reg. MajlV.17 in A. p.S., Stair Society, vol. XI.286. Stair 11.iii.80, Bankt. 11.ix.69, Hope Major Practickslll.xxxi
(Stair Society, vol. 1Il, 271), Skene D. V. S., Kames, Statute Law Abridgedist. Notes, 15, Dalrymple, supra.

® Ersk. I1.vi.10.

” Spelman, Reliquae31c2, Pollock & Maitland, i.312¢4, Dalrymple, supra Books of Feus V.1, Bankt. Il.iv.7¢8.
® See Glanvill, IX.4., Stubbs, Const. Hist.ii.284.

°ch. 2.

5ee Reg. Majll.71 (Stair Socy., vol. XI.179), Stair Il.iv.27, Ersk. 11.v.49; and Reg. Majl1.68 (Stair Socy., vol.
X1.177).
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say that the same equitable Limitations had found a reception into our Law. But if ever
any such ordinances were promulgated (for WhieRegiamis the single authority), this

at least we know for certain, that they proved to be mere blank letter, and were no wise
regarded in practice. The amount of the casualty was wittleygsrea year 6 s r ent
lands. If the superior had beanpossession as wardator, he continued his possession for
another year and did himself justice. If not, then, by a favourable sort of computation, of
which we have already seen another instance in the case-efnanr vy , his right

rent cane to be limited to the new extent or retour duties. (Craig p.401, No. 333).
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There was at one time another casualty, known as Altis was originally a present

given by vassals to their superiors out of their gratitude and benevolence to them. And it
was given on three occasioiisnhen t he | orddés son was to be
be married or when his own person had tadresomed occasions marked with much

pomp and festivity. These, as has often been remarked, were nearly the same occasions
wherein by the custom of the antient Romans, a client was obliged to assist his patron

with a present.

Like other customary presentthey did not long continue upon this footing of pure
gratitude and freedom, but soon passed to be matters of legal obligation, and of penalty i
case of nosperformancéi nsomuch, that by the Books of
to ransom his lord, aen he could, seems to have been attended with an absolute
forfeiture of the feeR. LIB. 2T.24)). We likewise find, that in England, the vexation of

the aid, both in respect of the sum taken, and the increased number of the occasions when
it was demandedhad become a subject of remonstrance, and produced certain ordinances
in restraint of the impositioh.Ilt was provided by Magna Charta with respect to the
Sovereign, that he should exact no aid but by consent of Parliament; and, as to subjects,
that theyshould be limited to the three antient occasions of marriage, knighthood, and

ransonm,

! See on this subject, Dalrymple, History ofFeudal Property61 et seq, Kames, Law Tractsch.XIV.

?Reg. Majll.73 (Stair Society, vol. XI, 180¢1). Fordun, Annals chs. 3 and 21. The number of occasions was
increased.

*3 173 /f8RSQ& ¢NIyatlGtA2yS LL® mMmmn®

* Pollock & Maitland, i. 349¢50.

%¢. 12., Glanvill, IX.c. 8. See Pollock & Maitland, i. 350.
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In the time of Edward the 1st. and 3d., the amount of the aid was fixed, in the two cases
of knighthood andnar r i ag e, at twent vy istheichst of ragsem f or :

no rule could be fixed, because the sum wanted was itself variable and unknown.

To come to our own custoima duty of the same kind with this of aid is mentioned, both

in the Regiam2 and in other more authentic records, Bower ire likanner, the
continuator of Fordunds history,thcentug, who
about 1440, enumerates a variety of cases, beside those above mentioned, in which it was

in his time held lawful for the superior to levy an extraordinddyfeom his vassals.

Craig too, though by no means disposed to rely orRégiam admits (p,291. No. 3p

that this made part of our antient Law, and was in his time commonly so reputed; he adds,

t hat in as far as r el at aaughterpthetthing stibimr t i on
observance in the Highland#nd from this, says he, it has cormele inolevit, ut Reges

pro (omnibus) filiabus elocandis possint populum tribute grafareere is, however, no

need of recurring t oactGinaithg distoryaoliduhdifferent y f o
extents, or valuations of land (which you are by this time acquainted with from Lord

K a me s 6'9 i$ nothiog but a series of instances, wherein the Sovereign, the superior
paramount of the Kingdom, did, on the peopfeudal occasions, exert his right of calling

on his vassals, for an aid. Thus, the extent of Alexander the 3d was made on occasion of

an aid of payment of his daughter, Mar gar e
of 1424 was struck for payment of what was called the alimony of James 1st in England,

but which, under that name, was truly his ransom from captivity. Again, before that time,

David the 2d. had been ransomed by the same means. And besides these instances, we

® Statute of Westminter | (3 Ed.l.c.35) 25 Ed.l. and 25 Ed,|II. Stat. 5.c.11. See Blackst. , 15th ed., ii.63¢4, 86,

Pollock & Maitland, i.351, Bankst. IL.iv.6 (English law).

" Walter Bower or Bowmaker, Abbot of Inchcolm, 1447, Scottichroniconwiii, ch.73.

81739 ed., I1.xi.22 (1.600). And see 11.xi.24 (1.601).

iOCraig I1.xi.22 (1.600), DAlrymple, 87. Bankt. Supra says they were not in use with us within memory of man.
Ch. XIv.
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may rotice that Alexander the 2d. in 1224 levied an aid of £10,000 from the lands of his
sisters*6 Ti s very true that these aids were |e
not from the immediate Crown vassals alone. But this was a difference in péanino

only, and not of substance: for wherever any one had been assessed in aid, for the whole
lands in his grant, he was on feudal principle intitled to a proportionate relief from his
subfeuars, so that in applying to the whole landowners directlKitigedid but simplify

the mode of collection, withowt all adding to the burden. See Norman Custtr
guestion such general assessment, in whatever view at first made, was of the nature of a
subsidy, and thus paved the way, as Craig rentarfies, the direct imposition of subsidy

on that and other occasions. This, when well established, of course, put an end to the
levying of proper aids from the Crown vassals exclusively. Owing to which, and to the
other causes which tended to unfetter the right ofpgmy, Crown vassals also
discontinued the taking of aids from their feudatories; and thus the casualty went wholly

into disuse:

" See these instances noted in Kames. Andsee ¢ K 2 Y & 2 Y Q &, Stair SovietyNal.I- Xf Ersk. I.v.31¢2.
'?See Le Grand Cotumier

3. Xvi. 16 (1. 310).

H Dalrymple, 87.
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The estate vested in the vassal by the feudal grant, though more profitablébatzahtial

than that of the superior, is however, (and indeed for that very reason), of a more simple

and uniform nature, and will occupy our attention therefore for a very much shorter
period of time. Every person sees indeed, and knows at once, spctdo the general
account of the vassal 6s estate d&dopdnthent er es
footing of common law that is, without special limitation through covenant or settlement

i he enjoys the whole profits of and powers over thesrtemti farther than his

superiod fterest encumbers and restricts him: so that in settling the boundaries of the

one, we have in greateasurelescribed the other, and have only left for this place a few

special articles and points, which may deserdgetonore particularly taken notice of.

One of the enquiries which first lies in our way, is, concerning the rules of construction,
which serve to ascertain the extent of the grant, or the limits of the tenement, which has
been conveyed. Now, as to this;tife conveyance has been made in the form of a
bounding chartei one which describes the subjects, by natural or fixed landniarks
there is, of course, but little room for controversy on the subject. All that is within those
limits, is conveyed, if the gnter himself had right to it; and with respect to any thing that
lies beyond those limits, not only no present right is bestowed by such a charter, but no
title even to acquire by prescription in time to confée reason is that, instead of raising

a presumption ofbona fidesn the possessor (which the law means in requiring a title of
prescription) such a charter utterly subverts any such opinion, and operates as a perpetual
interruption against him. He cannot therefore acquire in fee and propertyubj@gts
which lies beyond the limits of his chartéte may however certainly establish in that
way, rights of servitude and other subordinate or accessory rights over subjects so

situated;because the bounding of the charter has relation to what is dispownassalage

! Rankine 101c2.
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and property only.lt is therefore only when the tenement is no otherwise conveyed than
by its general name and designation and that there is need of any constructive rule upon
the subject; and here, in any competition that might arise &pot or parcel of ground,

there are two things to be attended to and laid togétties state of possession, and the
state of the titles of parties: for these two circumstances very materially modify and affect
each other. In the first place, if the spd ground in question is not specially mentioned

in the titles of either party, but each claims it as part and pertinent merely of his tenement,
of such a name or general designafiohero, the controversy must be decided by the
state of possession, amsdrt of exercise of right. According to which, as it turns out
stronger for the one or other party, the parcel shall be adjected as a pertinent to the
tenement or the othéiOr, if it turns out (which however cannot be of frequent case), that
both parties have had possessiang this an equally advantageous possession, then the
parcel shall be adjudged as a common properboth partie$There is, you observe, in
these cicumstances, no special and positive written right in the titles of either of the
parties, that is valid or preferable of itself, without possession, to aid and confirm it. (Stair

p.247

State the case, in the second place, that one of the parties claipasdhl as pertinent of

his tenement or as falling under some general words merely in his charter and the other
claims it as situated within the written limits of his bounding charter, or as expressly
enumerated and described by natural marks as amongatte of which his tenement
consists (see Stair No. 26, p.9)15Thus far the latter of the two is of course in more

advantageous situation, his infeftment being express in every part so enumerated, and

ZRankine, 102. These must be possessed with the principal subject. Lord Advocate. Hunt, 1867, 5 M. (H.L.) 1.
% Bell § 739, Rankine 203¢4.

*Ersk. 1. vi. 3, Bell § 739, Rankine 203c4.

*3rd ed., Il. iii. 73.

®3rd ed., Il. iii. 26
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every thing that lies within those boundsd thisparty shall prevail accordingly if there

is no more in the caseBut suppose on the other hand, that this person who has the
stronger title in itself has not at all possessed the spot of ground in question, and that
this spot is contiguous, adjacenttbhe lands of the other partyand that this other party

has in fact possessed it for 40 years, as part and pertinent of these other and contiguous
lands, the property is then fixed by prescription in favour of the possessor on the title of
part and pertient, vague and general as that title happens t@be.same shall hold, and

a prescriptive right to this contiguous parcel shall be obtained, although the competitor
thus out of possession should produce even what is stronger than | have yet stated
separate and several infeftment of that thing or parcel, as a tengenegtand described

by a particular name. Though such had truly been the original or more antient condition
of that piece of ground, it is still true, that, by possession for 40,jiearay become and

be annexed as part and pertinent of another subject, at least if that subject be contiguous
to it. 20 Febr. 1675countess of Morayw. Wemyss 17 Novr. 1671,Young v.

Carmichael®

The Lord found (iMMorayd s cas e) t h abyposshssionpfrfd@ s cr i f
years as part and pertinent was relevant, albeit before that time the lands so possessed had
been several tenements. In these instances, the party, who had the stronger title in itself,

had been long and entirely out of possession.itBoay also happen, that in a case where

one title is naturally stronger than the other; both parties have had possession, and much

of the same lot and degree: and here the result shall be in the establishment of a common
property to botH. Of this there vas an instance in the compietit for Loch Rannoch

betweenSir John Menzies. Robertson of Strowar©ne of these parties had an express

grant in his charter, of the Loch and the Islaimsulam de Loch Rannoch, Lacus de

"Ersk. 1. vi. 3, Bell § 739, Rankine, 102, 202.

® Bell § 739, Rankine, 202¢3.

% M. 9636, Stair II. 325. Bell §§ 739, 746, Rankine, 202¢3, Montg. Bell, i. 606.
10M. 9636. Ersk.I1.vi. 3, Bell supra Rankine suprgMontg. Bell, i. 597.
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Rannoch et Erachie, etmes lacuset insulas infra dictas terra8* The other party had

only a grant of his Barony of Strowan generaitym silvs piscariis et lacubug But

upon these titles, one of them naturally much weaker than the other, both parties had
enjoyed long and seeminglqual possession of both sides of the Lake, by fishing,
navigation, floating of wood and so forth. And therefore the Loch was found to be a
common property to both, 14th Decr. 1788\s | have already more than once hinted,

one circumstance, too, whicha#lwise of some weight in this class of questions, is that

of contiguity or discontiguity to the main tenement of which the thing in dispute is
alledged to be a pertinent or appendage. That discontiguity is utterly exclusive of the plea

by part and perting, that a parcel of land cannot be annexed, by means of possession, as
part and pertinent of a teneméatwhich it is not contiguous, that would be a strong and,

| take it, too broad a position. Balfour has said on the contrary at'fpd76h at | ands n
be pertinent and pendicles of wuther il ands,
And in this opinion he is joined by Sir Thomas Craig, who in B.2. Ch.3, Nt

confirmed it with a judgemertf, which he had known to be given fiis own time. You

find likewise, collected in the Dictionary, vi2under the Title of Part and Pertingat

variety of judgements to the same effect. But though this be true in a strong and decisive
case on one hand, it must be yielded on the otherwtiate the things are discontiguous,

the more pregnant and weighty must the proof of possession be, to annex the parcel as a
pertinent; and the greater shall be the influence of any circumstances of formal or civil

separation between the subjects: such ssveral seisin, a special appellation, a different

"I a charter of James VI. of 1591, R.M.S., 1580¢93, No. 1987, p.673.

' a charter of Charles I. of 1636, R.M.S., 1634¢51, No. 517, p.187.

 Not reported, Hume Sess. Papvol. Lxvii, No. 32. Adhered 2 July 1799. The case is referred to in a sequel to

it, Menziesv. Macdonald 1854, 16 D.827, 1856, 2 Macq. 463. See Montg. Bell, XX603.

' Of Pertinents of Lands, c.1.

P/teRSQa (NI yatldAzy LonmMMd whkylAYST Hans 9NE] O LLODA
'® Earl of Angus. Hume of Polwarthnot reported.

'p.26. Forsythv. Durig 1632, M.9629, Durie 626; Lady Boyn&. Tenants$1627, M.9628, Durie 310; Laird of

Lugtonv. Somerville1628, M.9628, Durie 391; Young supra Countess of Morayupra.
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superior, or a difference of tenure. Balfour at p4%hd Stair at p.240 No. 8band

p.247 No. 73? Seem to go to the length of saying that some of these circumstances are
utterly exclusive of acquisdn on the title of part and pertinent. | cannot affirm that later
practice has confirmed that doctrine in its broadest extentcertainly the acquisition is
more difficult in all such cases, and will require the stronger proof of possession. In short,
| think | ought not to leave this subject without saying that though the rules which you
will find delivered on this subject in our Law Books, and especially in EréRimay be

right and good generally speaking, yet they are not by any means of thattalzsal
unpliable nature, which you might conjecture from the terms there made use of, but, on
the contrary, are very liable to be modified and affected by the particular circumstances of
the case. Among others, the sort of possession which the subpees &l a matter of
some weight. If it is a waste and unprofitable subject, of which little use can be made, the
want of possession by him in whose titles it is mentioned isnheg=rial than in the case

of an arable and profitable spot of laid.

[In the first place, then, put the case, that the spot of ground in question is not specially
mentioned in the titles of either paitybut each claims it as part and pertinent merely of

his tenement, of such a name,iogeneral designation; here, the controverayst be
decided by the state of possession, and sort of exercise of the right: according to which as
it turns out stronger for the one or other perty, the parcel shall be adjected as a pertinent,
to the one tenement of the other. (W.M.) Or, if it turns (@utich however cannot be a

frequent case) that both parties have had possession, and this an equally advantageous

8 3rd ed., Il. iii. 60.
¥ 3rd ed., II. iii. 73.
21 vi. 3.

2! [It may be observed that something will depend on the nature of the spot, and of the kind of use of which it

admits. In the case of waste and barren ground capable of being put to a very trifling use, the party infeft may

maintain himself in the right, though his neighbour may have taken the principal use of it. As to a piece of

FN>ofS fFyRY (GK2dZAK Ay I LISNE2yQa (GAdfSaz AF KS yS@SHh
likely that he can be the true owner.]
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possession then the parcel shall be adjudged as mmon property to both parties.
There is, you observe, in these circumstances no spemgbositive written right in the
titles of either of the parties, that is valid or preferable, of itself without possession to aid

and confirm iti Stair, p.247.

Let us now state the case, in the second place, that one of the parties claim the parcel of
land merely as a pertinent of his tenement, or as falling under some general words in his
charteri and that the other claims it as situated within the written limits set down in his
bounding charter or as expressly enumerated and described by natar&kspas among

the parts of which his tenement consists (see Stair, p.215, RoTB6s far, the latter of

the two is, obviously, in the more advantageous situation, his infeftment being express in
every part and thing so enumerated, and in every tmdgagicle that lies within those

bounds. If there is no more in the case, that party shall prevail accorflingly.

But, suppose, on the other hand, that this person, who has the stronger and more powerful
title in itselfi has not, however, at all posses#agl spot of ground in questiénand, put

the case, that this spot is contigueuadjacent to the lands of the other partgnd that

this other party has in fact possessed it for 40 years, as part and pertinent of these other
and contiguous lands ofdiithe property is then fixed by prescription, in favour of the
possessor, on the title of part and pertinent, vague and general (loose and indefinite) as

that title must be admitted to Be.

The same shall hold, and a good prescriptive right to this canigy parcel shall be
obtained, although the competitor who is thus out of possession should produce even,
what is stronger than | have yet stated, a separate and several infeftment of that thing or
parcel, as a tenemepéer se and described by a particulaame. (W.M.)Though such

had truly been the original or more antient condition of that piece of ground, it is still true,
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that by possession for 40 years, it may become and be annexed as part and pertinent of
another tenement, at least if that otherdmel(have put the case) contiguous to it. To that

effect you have precedents, in 20 Feby. 167&,ntess of Moray. Wemyss 17 Novr.
1671,Youngv. Carmichael®The Lordés found (in Morayds
by possession of 40 years, ast@ard pertinent was relevant, albeit before that time the

|l ands so possessed had been aHagMcKenziea | tene
Sir Hector McKenzie26 Novr. 18137 The fact here was that a certain grazing, of some

extent, had been possessed for a length of time, as part and pertinent of contiguous lands,
which were indeed encompassed irnlriere had also been possession, but a much more
slender possession, by odoesl pasturage of this grazing, on the part of the estate
situated at the distance of some miles, but in the titles of which estate this gvaging
expressly enumerated as a pendicle. In this competition, the Lords preferred the former

partyi the contigious heritor, in respect of the contiguity and the stronger possession.

In these instances, the party who had the stronger title in itself, had been long and entirely
out of possession. But it may also happen, that in a case where one title is naturally
somewhat stronger than the other, both pahi#e® had possession and much of the same

sort and degree: and here also the result shall be, in the establishment of a common
property to botH. Of this there was an instance, in the competition of Loch Rénnoc
betweenSir Jogn Menzies. RobertsoOn of Strowafl4 Decr., 1798) not reportédOne

of the parties had an express grant in his charter, of the Loch and thedskarddm de

Loch Rannoch, Lacus de Rannoch et Erachtie, et omnes lacus et insuladictdsa

terrasd™» The ot her party had only a gecummsivisof hi
pescariis et lacub@s? But upon these titles one of them naturally much weaker than the

other, both parties had enjoyed loagd seemingly equal possession, on both sides of the

2 Not reported. S.L. Old Sess. Pgpols 273, No. 8, and 486, Nos. 8¢9, affirmed, H.L., 18 March, 1818, 6
Pat.376. Rankine, 203. There had been a possessory judgement too in the case.
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lake, by fishing, navigation, floating of wood and so forth. And therefore the Loch was

found to be a common property to both.

As | have already more than once hinted, one circumstance, which iseatiiveome

weight in this class of questions, is that of contiguity or discontiguity to the main
tenement, of which the thing in dispute is alledged to be a pertinent or appendage. That
discontiguity is utterly exclusive of the plea of part and pertiiiethtat a parcel of land
cannot possibly be annexed, by means of possession, as part and pertinent of a tenement
of which it is not contiguous that would be a strong, and, | take it, too broad a position.
Balfour has said on the contrary, at p.176, T Hamds may be pertinent and pendicles of
uther | ands, albeit they be not contigue t
Sir Thomas Craig, who, in B.2 ch.3. No.24as confirmed it with a judgemetftyhich

he had known to be given to that pase in his own time. You find likewise collected in

the Dictionary, under the Title of Part and Pertinent, a variety of judgements, which are,
on the whole, to the same effect. But, though this be true in a strong and desssve

the one hand, it mushowever, be yielded on the other, that where the things are
discontiguous, the more pregnant and weighty must the proof of possession be, to annex
the parcel as pertinenand the greater shall be the influence of any circumstance of
formal or civil seration between the two subjettsuch as a separate seisia special
appellationi a different superior, or a different tenuialfour at p.175"' and Stair at

p.240 No. 602 and p.247 No.74 seem to go to the length of saying that some of these
circumstances, which | have now mentioned, are utterly exclusive of acquisition on the
title of part and pertinent. | cannot affirm, that latter practice has confirmed that doctrine
in its broadest extent, but certainly the acquisition is more difficult isuah cases, and

will require to be sustained by the stronger proof of possession. In short, | think | ought

not to leave this subject, without saying, that though the rules which you find delivered on
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this matter in our Law Books, and especially in Erskthmay be right and good,
generally speaking; yet they are not by any means of that absolute and unpliable nature
which you might conjecture from the terms there made use of. On the contrary they are
very liable to be modified and affected by the pafdceircumstances of the case; and
among others, the sort of possession which the subject allows is always a matter of some
weight in such discussiond, for instance, it is a waste and unprofitable subject, of
which little use can be made by any one, want of possession on his part in whose titles

it is mentioned, is plainly less material than the case of an arable and fertile portion of

land.]

[There are certain subjects which though neither contiguous to nor homogenous with the
lands disponed are darstood to pass and be conveyed as parts and pertinent. Among the
first of those subjects is the share or portion of the area of the church which has been
allotted to thdands conveyed at the division of the area. Under the conveyance of a rural
tenementhere passes, though no special notice of it is taken in the deed of conveyance,
that share of the area of the Parish Church which has been assigned in the division of it to
those land$® That point was decided in the cagasf v. Brodie 29 June, 1768 Pedev.
Mags. of Paisley 21 Novr. 177G Swanv. Mckenzie 19 June, 1801, not reporiét
Vernorv. Skirving 21 June, 1798 Although an heritor, while he retains his estate, may

let out his own part or portion of the area for hire to the inhabitartteed?arisif® yet he

cannot ultimately separate the right of the two subjects. He cannot do so either by a sale

of the areas themsel&snor when he sells the lands can he retain the dise

2 Ersk. ILvi.ll, Bell § 744, Rankine, 186, 188, Montg. Bell, i. 605, Menzies, 515, Duncan, 161.
M. 9644, Hailes, 297.

M. 9644.

% Hume Sess. Papvol. Ixxxii, No. 39 (2), v. Duncansorand MacKenzie.

7M. 7930, Hume SEss. Papuols Ixxxix, No. 20, and Ixxxvi, No. 85, cit. Skirvings. Vernor.
% See Rankine, 188, Duncan, 162¢3.

% per Ld. Monboddo in St Clairinfra, 2 Hailes, 740.
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principle of this is, that, if such a separation were allqvtleel whole seats in the church
might come into the hands of strangers to the total exclusion of the inhabitants of the
parish contrary] to the principles on which the allotment of shares to the several lands in
the Parish has been matelhis privilege pases, alike, in the case ofpartial as of a

total sale of any tenement; supposing always that the sale is not of a mere plot or pendicle
of land, which pays no cess, and has no corresponding value€d Peabably too as long

as a heritor retains the mansion house and contiguous lands, he shall be allowed to keep
his family seat in the same quarter, or station of the Church as formerly though not to the

same extent:

This doctrine is suited, however, toetsituation only of landward parishes; where the
expence of the fabric is defrayed by the several heritors on the same principle and in
proportion to the valued rents of their several estdtés. Royal Burghs, where the
church is built at the expence diet Corporatiori> that the body may also have in
consequence the property of the area; and let it out to the inhabitants for hire; or, if they
do alienate parts of it to individuals, having residence and property in the town, yet still,

in these acquirerghis is a separate and independent propentyhich shall not pass,
without mention, under conveyance of that

with consent of the Kirk session always, to any person who is an inhabitant of the town.

% Urev. Ramsey1828, 6 S. 916 at 918, per Ld. Cringletie.

% Ersk. II. vi. 11, Bell § 744, Rankine 188, Pedensupra Uresupra at 918.

%2 [In the case of such partial sales or feus of the lands, each purchasergetsF  NA I K(G (2 | LRNIAZY 2
right corresponding to the valued rent of the portion bought (Ranking187), though, if for any length of time

any particular heritor has been allowed to possess a larger proportion than he ought, he has an interim title to

possess as usual until a due allotment is made. To that purpose judgement was given in the case Alexanderv.

St. Clair21 Nov. 1776 (M. App. Kirk, 1, Rankine 187).]

¥ See Lithgowv. Wilkinson 1697, M.9637. [| may mention also that the same rule holds for the time at least

SOSYy FY2y3d (GKS KSNRAG2NRA GSyl yia rotynhimzéestdokstoyiang A G K S| C
improper portion of the area to the tenant to the exclusion of another. He must allow each a proper share and

cannot give one too much. A complaint of such a wrong was sustained in the case Vernorv. Skirving 21 June,

1796(supra, Bell § 1224, Rankine, 187).]

% Rankine, 753.

% Rankine, 183, 184. See Duncan, 167.
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In those pashes again which are partly landward, and partly within burgh or village, the
church is erected at the expence of the heritors of lands and of houses according to their
real rents or some other equitable rule, such as is suitable to th&® &mish of
Peterhead 24 June 1802° but here also, as | understand, the house and seat do not
necessarily go together. The seat may be reserved, when the house is sold, and it shall not
pass without mention; and with consent of the Kirk Session, it may be solctsdpto

any inhabitants of the ParidhiThere is, in short, a more general annexation of a portion

of the church to the town or burgh, but none of the several seats to the several feus or

properties in the town.

With respect to a family burial place orstinct portion of the church yardit is Mr

Er s ki n e 8ghatthis,ilikeithe portion of the church area itsetfhall pass along

with the estate to which it had been conjoined. And this may seem to be reasonable,
provided it be understood, as | presume Erskine mednbita total alienation of the
estate, maor place and all, such as entirely takes the family from out the P2
otherwise, if the manor place and the contiguous lands are retained; and for certain if the
alienation is not of the main estate or barony, but only of separate farms andgyatio
communication of this sort of property will not be understood to be intended. Neither is it
quite clear, that a person selling the whole estate, may not, by an express bargain, with
consent of the Kirk session at least, retain the right of the lplae¢ to himself and his

race forevef?

% Ersk. II. vi. 11, Rankine, 185, 187.

*"H.L., 4 Pat.356, cit. Harlow & Ors/. Govs. of Merchant Maiden Hospital & (neversing Ct. of Session, 15
Jan. and 10 Feb. 1802, Hume Sess. Papvols. Lix, No. 15, and Ixxiii, No.54. Ersk. II. x.64, note to 5th ed.

% Ersk. Supra

% SupraRankine 191, Montg. Bell, i.605; see Duncan, 208¢9

%0 Rankine, 192, Duncan, 208¢9.

* See Rankine, 189¢90.
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There is another frahise, in some measure of an ecclesiastical nature, which according

to the opinion of one at least of our Lawyers is to be added to this class, as appendant on a
tenement of land. | mean a pategeor right of presentation; of which Lord Bankton

says at p.596 V.1 (No. 17 that with us as in England it will pass with the tenement as
pertinent. But on this head, though Bankton has the support of a passage ineCraig

Feudis B. 2, Tit. 8, No.37*( but his position of his Lords
has the authority of Craig, seems to be liable to such objections as may make us hesitate

at least, about adopting it for Law), | rather think there is room for a distinction. If the
patronage &s a different sett of titles in the family of the seller, and has always devolved

and been transmitted in that way, it is, | think, not disputable, that like every other subject

in that situation, it shall not pass without express mefifion.

Where, againa certain land estate and a patronage have devolved for generations in the
same family, and were both bestowed on it at first by the same grant; yet still, if, in this
family, that patronage has always been in the use of being delibbgrigel own proper
symbol, and with special mention thereof in the instrument of seisin and retour of service
and so forthi it does not occur to me that regularly or consistently with ordinary rules on
the subject any purchaser can be feudally vested with this patronageitwitie like
separate delivery, by the peculiar symbol, can be made to him without a special mention
and warrant forthapur pose i n the disposition and p
circumstances may show, that the patronage, though not mentiotieel dsposition,

was truly intended to be conveyed, and so may found process at instance of the disponee
to obtain a supplementary disposition bearing the patronage; but still it cannot pass, or be

actually vested, under the disposition of the lands avitych does not take any notice of

“2|1.jii. 174. And see too IL.viii. 57, viii.24 (England) See Blackst. Comm, 15 ed., 11.22, Coke, Littleton, 120, 307.
“IfteRSQa ¢NXyafldAz2y L® pnn
“ See Ersk. ILvi. 19. The symbols were different, Ersk. I1. iii. 36.
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it, and bears no warrant for delivery of the symbols for a patronage. A third case is, where

a patronage has come into a family along with certain lands, and so has descended along
with them, being mentioned the settlerants and retours, but has never been feudalised

by special mention and delivery of it in the seisins. And herejlestion may be more

doubtful; but I incline to think that even in these circumstances, without special mention

in the conveyance, it shall not pass out of the family of the seller; which is a much
stronger and more difficult step than the transmissitra familiam It is true that in the

case ofLord Haddington 30 June, 177& a patronage was found to pass under a charter
from the Crown which did not make wuse of
Col dstream wit h {THeeeasBrewashdt the rght of lpatronage heje.

was a result and consequence only of the |

with its teinds and other emoluments whatsoever.

With regard to the conveyance of the teinds of lands, it is not disputed that ngamore/e

of the lands will carry therff at least withodf the help of special and peculiar
circumstances, to show that teinds were meant to be conveyed (such evidence of intention
was sustained in the case of tharl of Morayv. Campbel] 9 July, 177%), andhave

only been omittegher curiamto be expressed in the disposition.

Our next inquiry will be, how far all thirsgare conveyed which be withiine limitsof the
charter, and seem naturally to be parts of the subject; and how far the things which are
conwyed, may be put by the vassal, to all their natural and properiugasin both
these respects, and especially in the first of them, there are certain exceptions, which

encroach wupon and in some measure [Tessen,

* M. 9940, v. Officers of State

“®Ersk. II. x. 40, Bankt. ILiii. 174, Bell § 737, Montg. Bell, i. 608.
4 [special mention in the charter, or without]

8 M. 15694, App. Teinds, 4, cit. Canpbellv. Earl of Moray.
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judge from what the older authorities have said, there was a doubt formerly, with respect
to mills, and fortalices, and forests, whether these would pass under any ordinary
conveyance of lands, unless they were either expressly mentioned there,emethertt

were a barony or lordship, or other dignified fee, whereof the conveyance, as an
universitas might be of more than ordinary powérSuch doubts, | believe, are now no
longer entertainetf. A fortalice shall certainly pass with the tenement, like any other
ordinary building®* as shall a forest also, unless it has been known and distinguished as a
separate subject or tenement or been made the subject of a separate seisin, which however
is, | presume, the ordinary situation of fore¥ténd in regard to a mill, as Mr. Erskine
says>’ it is now in any case entirely a question of intention, and like others of that class to
be decided upon evidence whether it shall or shall not pass under thgasarezdn this

place, | may mention also, with respect to mines of coal, that these, as far back as the time
of Craig>® have been reputed, as an undoubted proper part of the lands themselves, so as

to pass without special mention, under any common coneeyan

“® See Craig I1.viii. 3, 5 (II. 514¢5, 517), Stair ILiii. 65¢6, 67, 71, vii, 5, Ersk.IL.vi.16, 17, 18, Bankt. IL.iii. 91, 94, 110,
Bell § § 670, 743, Mack., Works p.300.

0 Ersk. II. vi. 17, 18.

L Ersk. II. vi. 17. See Bell § 752, Rankine, 248.

*2 See Ersk. II. vi. 14, Bell § 670. And see Rankine, 162.

3|1, vi. 5. See Bell § 743. Rosev. Ramsey1777, M. 9645, App. Part and Pert., 1, Hailes 756.

YLLd GAAAD MTS /B8RSQa ¢NIyafltdAzys L® pHp

* Bell § 669.
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HERITABLE BONDS (1)
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I n this dayodés |l ectur e, we are to enquire
Disposition in Security: [The form of Wadset, or feudal impignoration,which the

creditor is put into the actual possession and management of the lands, in the character of
interim dominus has now for a good while been more employed as a mode of freehold
qualification than as an instrument of assurance for a common aridae of money. In

that capacity, its place has long been supplied, by the forms of Heritable Bond or
Disposition in Security (for the two terms are often used indifferently); and which may |
think be described, as a feudal hypotheck, or real secumty afgubject which continues

the property of the debtor, and in his (th
Now this] which sort of lein, though in the specific form which it now takes, it is of
modern introduction, is, however, an improvemeniyoand successor of certain other

more antient sorts of security: insomuch, that we can scarcely understand the frame and
operation of the present securities, without tracing the history, which connects them with

their predecessors.

Of these, the simplesand the most antient, seem to have been of that kind of which Lord
Kaimes has given us two examples, in his Tract concerning Securities upoii ttzend

one granted by Simon Lockhart of Lee, in 1323, the other granted in 1418mieg J
Douglas, Lord Balvey.! What is chiefly to be attended to in the first of them, is this; that,
on the face of the writings, the transaction in no visars the form of a loan at interest,

nor at all exhibits the parties in the character of debtor and creditor; but inotheesiéer

and buyer of a certain rent or annuity, which is to be taken out of certain lands, belonging
to the seller. Simeon Lockhart (the seller) for a certain price received from William de
Lindsay (in reality the sum borrowed), alienates to that pesisgegarly rent of £10 st., to

be taken out of the lands of Caitland and Lee; and, at the same time, he personally binds

! Pp. 242¢3, App. II, and llI. Ross, ii. 323.
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himself in payment of this annuity, or rent, at two terms of the year. This is the substance
of the transaction; in which no mention isade of principal debt nor interest; no
obligation is undertaken to repay the sum on one part, nor is any power given to call up
the money on the other. There is merely the grant and acquisition, at a certain price, of a
fixed and independent yearly renthah has no relation to any capital sum, and which

the granter obliges himself to pay in all time to cdme.

The buyer does not trust entirely to this personal security. The second thing to be
remarked is this, that the annuity is specially covenanted takiea out of certain lands,

which (as well as Simeon Lockhart personaldyg bound to the seller after the following
fashioni 6 And goods and chattels upon the same
William Lindsay, his heirs and assignies in case(the granter) his heirs and assignies
shall fail i n payment 0. Her e, you observe,
the lands to a distress at instance of the anntfitant what the meaning of this was (if

we had not been acquainted with it otherwise), we are very explicitly informed in the

ot her deed, by Lord Balveny, which binds h
to be distrainzi ed,hi$tleirsontabsigniew tilltHey be paidbfthe cr e
forementioned sum, in the same manner that he or they might distrain their own proper

|l ands for their own rent s, without the aut |

The nat ur e o frivilegeieor reat securityf \mas thérefore meither more or
less than thisi It was a conveyance by the heritor, of the right which he himself enjoyed,
by the custom at t hat ti me (as formerly

hypothetié), brevi mam, and of his own authority, to distrain the produce and stocking of

®Ross, supra and i. 40.
* Lecturesvol. 1V, p.9.
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the lands; for payment of his refit3his right, which the master had, he by such a deed
made overtantum et talein favour of the annuitant; who thus, to the extent of his
annuity, came between the tenants and their landlord: was their langlavdd hoci and

was vested with the same privileges as his author, of summary détaecaveryi and

action against intromitters, to the extent which the Law and Custom of the land allowed
him in those times. Ross p.41®? This, we know, was high; and the real security seems
thus to have been of a sufficiently firm and effectual kind. If both rent and annuity were
payable in kind, the annuitant put forth his hand, pad himself, by takinghe grain

into his possession: if they were payable in money, he laid hold of the crop or stocking,
and detained them, till the tenant paid; or else he sold them, as his property, to pay

himself®

This form of security was, however, afterwards laid adioiea new sort of lein, which

was termed a Right of Annualrent, and which seems to have been a sort of feudal
hypothec’ i a hypothec constituted in the feudal form of infeftmfehthe form to which

in those times there was a disposition to reduce es@ntyof transaction and estate. At

bottom, the covenant of parties was the same as that above described; the purchase and
sale that is, of a yearly rent out of lands. But then, the rent thus alienated, was disponed to

the purchaser in the form of a sepgarand corporeal tenement; to be held, like an estate,

by the purchaser as vassal, under the seller as superior (though sometimes under the
sell erés superior), i n | i ke mareddemdoand and w
casualties, and so forth, wherein the property of the lands was held by the seller himself.

To effectuate this object, the purchasexd investiture given him of the annualrent

* Kames, Law Tractsi. 243.

> Lecturesvol. li.

® See Bell § 908, Comm, i. 713.

" Ersk. Il. ii. 5. Cp. Craig, I. x. 37 (I. 170).
8 Stair II. v.1, Ross ii. 418, 377.
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disponed, by infeftment taken of it on the lands, through the symbotstbf @d stone,

and a penny money, or a handful of grain; as the rent was of the one kind or the other.
This addition was also made to the transaction, that the annual rent was now commonly
made redeemable at pleasure of the seller: or in other wongswhe a stipulation of
repurchasé a pactum de retrovendd on repayment on the price received, and at
pleasure of the seller, upon notice given in a certain form: but still the buwydenderi

had no power, more than before, to compel this reconveyamadn other words to call

for repayment of his money. (See Ross, p.329).

In the next place; in point of effect and operation he annualrenter 6s se
mainly through the produce and stocking of the lands; but this after somewhat antdiffere

form and fashion, and upon different principles, from those upon which he had enjoyed it,
under the original sort of annuitylThe land, you obseniethe solil itselfi by means of

the infeftment of annualrent, was now hypothecated to him for his grifleind so of
consequence, to that extent, was the produce of the land, through which only it exerts
itself and is profitable; and also the stocking thereupon, which are maintained upon, and
draw their value from that produce. The right of annualrent \wasefore a feudal
hypothecation of the land and fruits. And hence there resulted to the annuitaetitor
hypothecarius thus infeft, a right to distrain and hold these subjécthe fruits and

stockingi until payment of the arrears of annuity, whimight at any time be due to him.

This, there seems reason to believe, that he had originally right to do, by his private
authority, in the same manner as an Mannui't
Ross p.422, 448But in later times, ofvhich we have a credible or authentic record, the

Kingbs aid was in use of being craved or i

°vol. ii. Ersk. II. ii. 5, Bell § 98, Comm, i.713.
YO Ersk. I1. viii. 31.
u Kames, Law Tractsi. 243.
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poinding; being a warrant to messengers, to assist the annuitant in the seizure of his
hypothecated funt: These, it appears, had issued at one time straightaway upon
production of the infeftment of annualrent; but afterwards, more properly, they were to be
obtained under authority only of a solemn decree, in an action instituted for the pdrpose.

Ross, p.423.

Ross says that at first they were only taken in pledge. But if this was once the case it has
at least now ceased to be so: for | see no vestige in late authors of any diffetenve® e n
this and other poinding they are apprised to a certain value. # tenant will take them

at that value and pay, to be sure he stops the execution as any other does, but otherwise

things are apprised and delivered in property. (p424)

When obtained, in this case as in that of a superior using them for his feudutyetieey
effectual for all future terms and years, notwithstanding a chandptbf heritor and
tenants (30 June 162der v. Hepburrt®). And with respect to the subjects which his right
affected, it seems to have been held, at least it was more than onazldeitlter for the

sake of preventing fraud, or as a consequence of the hypothec of the land, that the
poinding affected alike thmvecta et illata the goods of any stranger brought upon the
lands, as those of the tenants themseivésl July 1628 Lady Ednamv. The Laird™
HopeM. Practicks® SeeDict. 2.p.96""). Nor indeed was the contrary well settled till the

case ofColletv. Balmannaé Febry. 1679°

"2 Ross, ii. 422¢3, 448, Stair I1. v. 8, Ersk. Il. viii. 32, Kames, i. 253.

B Kames, i. 253.

M. 10544, Durie, 132, cit. Keir Ross, ii. 426, Ersk. IV. i. 12.

> M. 8129, 10545, Durie, 387, 1 B.S.265, 376. Ross, ii.428.

'® Major PracticksSo too Ross, ii.424¢5. The case is reported in Kerse Law Repertorie Fol. 201 (MS. Adv. Lib.
6.1.2) and is Patersonv. AdamsonM.10543. See ........ (VAN , 28 June 1622 contracited by Kerse.

' Ednamand Patersonsupra.

18 \M.10550, Stair ii. 688, cit.Master of BalmerinoglErsk. IV.i.12.
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Again, as to the extent to which the crop and stocking might be poinded. Thus far was
clear, that ifthe heritor, granter of the annualrent, was himself in possession of the lands,
there could be no limitation, other than to the amount of the arrears of annualrent that
were due at the time. The heritor did wrong in failing to pay the annualrent; andan s

as the annualrenter took the fruits and moveables, he disencumbered the lands
themselves, of the debt that lay upon th&mRoss p.42d.The like was still good law,
though the lands had passed even to a singular sucééssmause though that person

had not personally contracted to pay the annuity, yet still he had taken the lands under a
previous incumbrance in favour of the annualrenter, who seised their fruits as such, in

whatever hands produced.

Ross argues thatitsHod have undergone the same | i mit
or distress. But it never did, p.41®is notion is that an annualrenter should not more
than a | andlord have preference over the t
But answerd a master is allwise at the head of the grourte should see the tenants
payingit hi s i s not so with a creditor: it wol

him to take instant possession.

With respect again to such lands as were under tenértigre to his privilege, for long,

seems to have been unpliable and rigorous. We have heretofore had occasion t&' remark,

t hat so much were the crop and stocking i
masterd6s property, t h eotld peindeand attachsthem tor héso n a |
debt; and this without any regard to the amount of the arrears which the tenants actually

owed?? This, we had occasion also to leafrwas corrected, in a far as concerned the

¥ Ross, ii.438.

2 Ersk. I1.viii.32, Ross, ii.438.

2! Lectures, vol. IV, p.9.

22 Stair 11.v.8, Ersk.I1.viii. 33, IV.i.11.
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personal creditors of the landlord, by Btute 1469 ch.39which limited this diligence

to the amount of the tenantds arrears and
from the words of the Act, and the construction of it in practice, that this protection was
nowise intended tothe prejudice of real creditors, who having the land itself
hypothecated, were intitles, in strict principle, to the like real lien on its produce and
stocking in the hands of whatsoever persons, to the amount of their arrears of annualrent,
how much soevethese mighexceed the arrears which the tenant owed. On these heads

see to the same effect Notes on Sthifhis was expressly found as late as 1628, on 11

July, the Lady Ednam® and it appears indeed, that the contrary was not well established
till Lord Stairo6s f£iima674 osthezebyJsea Diat. p.#B) 6 36 Nc
when the equity of the thing at last prevailed over the strict principle, and gave the tenants
apra ection against the annualrenter too: I

and arrears due by the tenant at the fifiRoss, p.4323.*

What caused, | presume, this diligence of poinding of the ground to be more rigorously
followed out was tHH, that it was a manner, for long, the single way in which the right
exerted itself or could be made effectual; for it does appear (how natural soever the thing

may seem to us), that with respect to the sustaining of personal action against intromitters
wit h the goods and fruits, by reason of thi:
not at all, or very imperfectly recognised. This app&ams the DecisionsinDr i e 6s own
collection. With respect to tenants, for instance, whom we should ithivds natural for

the annualrenter to sue directly for arrears of rent in their hands, as holding both these

which were the return for the crop, and also the crop itself which the annualrenter might

%12 mo. ed., ¢.12 record ede.

# Elchies Annotations 197, 198¢200, under reference to Stair, supra.

2 3rd ed., IV. xxiv, 16.

% yol. 1i, Ld. Pouriefotheringharfotherwide Fotheringham of Powrjer. Ld. Balmerinp14 July 1676,
M.105499, cited by Ross, ii. 432¢3.

27 stair I1. x. 9, Ersk. ILviii.32, 33, Kames, i.234¢5, Ross ii. 437, Rankine, 706.
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have poinded, we find it expressly decided in the ads&ray v. Tenants 24 March

16262 that he had no such action. The case here was, that a personal creditor of the

|l andl ordés had arrested the rents and purs
annualrent infeft before the arrestment, and craves to be preferred. The arresterianswers
substancé that the rights of the two parties are owta idemi that the operation of the
annualrentvas by poinding the ground, which he might use in spite of the arrestment

but his infeftment would never give him right to rents, nor actionnsgdahe tenants

with which his bare infeftment, without other diligence, gave him no connection. And this

plea the Lords had thought good: for they preferred the arrestment, and repelled the
annual renter 6s c'Theifist.deciSian ¢o BRtongasy seemsAta Itave

been in the case dflamilton v. Tenants of Hamilton15 July 1629° where, in a
competition for the rents, between an annualrenter and a singular successor in the lands,
the former was preferred; but this it would appear only ispeet of the special
circumstances 1 n tihhat hehadalreadyrinehis haads @ decréeafv o u r
poinding the ground, to which the landlord had been called as a party. And this Durie
thinks it proper to advert to, as the ground of the Judgerhéhink | may also refer you

to the following judgements, as bearing indications of the weak and imperfect conception
which even after this period our courts hadhi$, as it seems to us, natural consequence

of the righti 20 July 1633Earl of Annamlale’® i 15 March 1637Guthrie v. Earl of
Galloway*! 29 Jan. 163%amilton® Indeed the first case where the annualrenter can be

said fairly to have been allowed the use of a direct personal action for the rents, without

% M. 565, Durie, 197. Kames, i. 251¢2.

M. 566, Durie, 462. Ross, ii. 429¢30.

% M. 567, Durie 688, v. Earl of NithsdaleSee Ersk. I1.viii. 32 note.
1 M. 567, Durie 836. See Stair Il x 13. Ross, ii.431¢2, 440.

%2 M. 14105, Durie, 745, v. Wilson
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the aid of other diligence either done or preparing, is the caseraf. Hunter, 20 Decr.

16763

What marks the weak and wavering notion which even at an after period was entertained
of this right of action, is, that the annual renter was in use oftiegdo additional, and
sometimes not very suitable expedients, to aid and sustain it. In which view you may
attend to the case dfie Earl of Annandale. Earl of Nithsdale(20 July 1633 where

the annualrenter, distrustful of his right to sue the tenants directly, had thought it
advisable to raise and use arrestment in virtue of his sasine, and then insisted against
them, not in a common action, but in a forthcoming as arrestees; whiide,déwugh
somewhat incongruous, was allowed to have effect. In short | do not find that the
annualrenter was fairly permitted a direct personal action (without aid of other diligence
done or prepared), before the cas&effv. Hunter, 20 Dec. 1676 A farther mark of the

same difficulty and embarrassment is this, that we find styles of annualrent in which it is
an express clause, taking the granter bound to cause his tenants enact themselves in some

Court*to pay their rents to the creditor. Ross p.382.

In like manner, as to other intromitters with the goods, or the rents that were paid on
account of themi we do find action sustained against a singular successor in the
annualrented lands, who had intromitted with the rénitsthe case oGuthriev. Earl of

Galloway, 15 Mar. 1637°

Before quitting this article, it is farther to be attended to, that, down to the last, a right of

annualrent never was allowed to sustain what is properly called a decree of mails and

¥ M. 569, Durie 200. Stair, supra Ersk. Il. viii. 32.

% [Sheriff, sometimes the Baron Court].

% vol. ii. He mentions that the point is stated by Spotiswood, p.92.

% SupraRoss ii. 432. [But then observe, the annualrenter had previously obtained a decree of poinding of the
ground; and we farther find the Lords resolving on it as a new Judgement, that they would follow the same
rule, in all other cases of the kind.]
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duties against the tenaritsa general dcree that is, ordaining them to pay their current
rents, and rents in all time coming during their possession to the pursuer. The reason was,
that the annualrenter was not a landlord in possession, and having a general personal
connection with the tenantsy their contract. He was vested with an incumbrance only
upon the lands and fruits, and a title of real execution against ith@hence arose a
personal claim against such into whose hands the fruits should happen to come, and to the
extent which at anyime they should actually have in their hands, but which claim,
depending entirely on this fact of actual intromission, could not found any decree or
proceeding whatsoever, that had a view to future terms or crops (see Ross4(@)£39

This indeed was expressly found in the cas€iolochv. Rochheagd5 July, 170F8 As to

any higher privilege, or power of property respecting the lands, such as letting a tack, or
removing a tenarit an annualrenter had certainly no just pretension tbwas found he

could not remove, on 9 March 16B@wuldv. Yule®

| think it is needles to enter more at large into a discussion of the right of annualrent: we
have already seen sufficient, to gain a general notion of the plan of it, to be satisfied, th

in more respects than one, it was an awkward and inconvenient mode of security for
money® i most of its faults were the result of the anxiety, which was natural at that time,

to cover up the real transaction of a loan at intéfeshich having afterwals becoming

a lawful transaction, certain alterations in the style of the writ did soon after take place,
though not so considerable as might perhaps have been expected, owing | presume to the
influence of the long established styles and forms of busifidss changes that took

place were chiefly three. In the first place, the annual rent sold and made over was no

%" Ersk. IV. i.11, cited by Ross, ii. 439.

%8 M. 569, Fount. ii. 117, referred to by Ross ii. 439. See Kames i. 251¢2.

% M. 570, Durie 603, v. Yule and Auld.

j?Kames,LawTractsi.ZMcy ® {GFANE a2NBQa yz2iSa ! oLIPOOEE®
Stair Il.v.2.
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longer a fixed and settled annualrent, but such as then did, or should afterward

correspond, to the principal sum or pricaccording to the ta of interest at the time. In

the 2d place (but this did not come so early in fashion) the annualrenter, for his more easy
access to the rents, got an assignation to the mails and idsée®allas p.696, where it

is a clausé? to as much of them, this, as would pay the annual rent, whereby he gained

a title straightaway to convene the tenants personally for their rents. And 3dly, the lender

of the money now obtained, what under the antient annualrent he had nowise enjoyed, a
right of calling for andtaking up his money; as the borrower had a right to redeem and

pay it up if so disposetf.

This last however the debtor did by no means submit to, in that free and ample form
which he reasonably might have insisted on; but in case only of requisitionnbad®gin

a certain solemn manner, and upon ceritaguciag in which if there was any failure or
inaccuracy, the obligatioto repay the money did not arise, nor could any diligence ensue
against the person of the debtor. 18 Janry. 1@B&iart** But what was more
inconvenient still, and to us seems very strange (but was a point settled in Law down at
least to the time of Lord Stair, and indeed even later), the effect of using this requisition
and begetting the personal obligation of repayment was, thae#hesecurity for the
money extinguished and came to an end: so that from thence faraaminding of the
ground, nor other real diligence as upodebitum fundicould be used upon the ridfit.

And this, you will observe, did by no means happen (thouglas sometimes argued to
that effecti see 25 June 1672 Execrs. Of Seatdf), upon the notion that by his

requisition the creditor has indicated hisimusto make the sum moveable; but upon the

%21697 ed. Ross, ii.373, Kames, i.252.

* Ersk. 11.ii.5, Bell § 908, Comm, i.713, Ross ii.342.

* M. 5587¢9, Stair i. 251¢2, cit. Stewartv. Stewarts Stair I1.i.4.

** Ross, ii. 349, Stair infra, Ersk. IL.ii.16.

“LSEG2y Qa { A ¥ GeBoNE.557294 F5taibiBR JESHI, 11.i.4, .22, Ersk.IL.ii.16.
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notion of an absolute incompatibility between the twocsse of right. It was not
conceived (whatever the reason of the notion was), how at one and the same time there
could be a principal sum, or debt, in a moveable conditian obligation to repay the

pricei and yet a real estate of annualrent subsisting,having operation through and by
reason of the advance of that very sum of money. There could (they argued) be but one
estate in the case, which must necessarily be of a determinable nature one way or another
i either an obligation for money or a realright of annualrentWhatever might be the
source of this doctrine, it was at least a very inconvenient one; in as much as the creditor
was forfeited of his security from the day of requisition, and before actual recovery of his
money. And farther, everfi the money was not paid at the term required, in which case
the real security was more material than ever, still the situation was the same, until either
expressly, or tacitly, by receiving farther annualrent, the creditor passed from his

requisition.

Practitioners endeavoured accordingly to obviate the inconvenience, by inserting in the
deed an express provision to the contrary, and which allowed the annualrenter, as often as
he should see cause, and without any change in the condition of his righviertofnem

the one security to the other, or use the proper execution to both, together, the one without
prejudice of the other; to poind for the annualrent, and apprise for the principal sum
(which Stair says would be effectual, p.633But this device, as far as appears, was not
allowed to have effect, until such time as the opinion of lawyers about the concurrence of
personal and real diligence had come in some measure to alter; and the compatibility of

the two to be considered alleast a possible thirig(see Ross, p.350, &t sed)*®

7 3rd ed., IV.xxiii.5. See Ersk. IL.ii.16.
“® Ersk. Supra
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When this notion came to be taken up, a material variation was made in the form of
transaction. What men of business now did was, entirely to throw out the clause of
requisition, and in lieu therédo insert an obligation on the debtor to repay the original
sum with interest, at a stipulated term, or at any other term thereafter, when it should be
asked; whereby without any form or trouble, the annualrenter might take up his money,
and do diligencef every sort, to recover it, when he pleaSedt the same time, the

deed personally bound the debtor in payment of the lawful interest of that principal sum,
so long as it should remain in his hands. And lastly, for farther and better security of that
interest, the deed obliged the debtor to infeft the lender, in such an annualbentaken

out of certain lands, as did at the time or might afterwards effeir to the said sum received.
It was in this form only, that the transaction came first to asstsy@oper shape of a

Loan or Bond, and the parties to bear ostensibly, their real characters of creditor and
debitor, and the real security to be tabled, not as an independent purchase of an estate, but

as an assurance and dependency only of the peaiuation to repay®

Still however this sort of Heritable Bond (for so it was now called from its quality in

succession), this sort of heritable bond, in the old fashion, was defective in this respect

that the infeftment which it gawearrant for, was in the annualrent only of the stim;

And of course it secured to more, but left the principal sum, however large upon the

footing of a pure personal claim; for which the creditor had no access to poind the

ground, or to sue the tenants foeir rents. Having levied his annualrent for the year, the

l and, with its fruits and stocking, was di:
annualrent fell due. Now to obviate this inconvenience practitioners contrived an heritable

bond in anotheand a more ample form (see Ross, p*8*hich in this chiefly differs

* Ross, ii.372, 378, Ersk. IL.ii.5, Bell Comm, i.713, Bell § 909.
%0 See Dallas, 694¢8, 701.
*! Bell, Comm, i.700. The annualrenter had no preference for his penalty. Do.
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from its predecessor, that it gives warrant to infeft the creditor, not only in the annualrent
out of the lands, but in the lands themseR?der security of annualrent, principal sum

and penalty? Under which form, you observe, the creditor has just the same access to the
rents and to a poinding of the ground, for recovery of the principal sum and penalty, as
for the yearly interest: and hagrentered to possession, either in one way or the other, he
imputes what he receives, in payment, accordingly. At the same time it is to be observed,
that if the lands were sold, they could not be disburdened of the annualrent but by
payment of the princgd sum, or price; so that the difference only lay in Wizt been

said. (See Dalk&p.696. Clause 9.)

%2 Ross, ii. 382.
>3 Bell, Comm, i. 701.
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SERVICE OF HEIRS
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[l proceed now to inquire concerning the circumstances which must concur in order to
make a service effectual for transmissione Thost material of these seems ta lde A

service is proper and applicable only to the case of succession. That is where some
interest is to pass or may pass and devolve from a person deceased to the heir. The right
to be taken up by a service must bhegiditas or some succession descendible to the
heir. No matter though there should be some subject oringhkKXmediq still if the

party receiver takes that right not as heir and as taken through the person who last had the
fee of the subject, but assponee under the form of a gift or settlement or transmission
inter vivos a service is inept and quite inapplicable. A service is out of the question when
one has right as institute under a deed of settlement bearing a precept of sasine or
procuratory 6 resignation: no matter though the settlement makes its first appearance in
the repositories of the deceased. Suppose that aniergaill f ound i n aiesper son
at his death in favour of Johnpminatum as institute, anXXXto a series of substitutes

T now in this case John is not an heir butlisponee. As such he cannot be regularly
served and even if an inquest should dpspincuriam the service so expede can give

no title to the entailed lands and consequently all derdsuted by John would be null.

No doubt in substance and effect the institute is heir, but in form he is a disponee and
singular successor only and therefore cannot claim to serve as heir. It is true that a general

service or a special service could doharm but neither could they do any good.

In what | have now said | have had in view the case of an absolute and immediate
conveyance. The same form of title, however, is applicable alike where the disposition is
conditional depending on a certain evdhit the caséhat a person dispones his estate as

follows 1 O | John in the event that I di e withol
such I ands in favour of my brother James?o.

body, do dispone to my brothernia s 0 , et c. Under such a s
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conditional disponee. He, James, has a direct and immediate right to the estate only in the
event specified as a conditional institute and on that event he vests himself with the lands
straightway by means othe procuratory or precept and has no occasion for a service as

heir. You observe that, if issue of John actually do come to exist, they would be under the
necessity of serving as heirs of line to John, their father, and could not make up their title
underthe settlement, for that settlement does not dispone toithetakes notice of their

failure only as the condition of the disposition to James. Even if issue of John came to

exi st, still the form of James0edtddetinl e wou
the |ifetime of John. The conveyance 1S nc
body, but to James in the event there be no issue. Now James cannot serve heir to them. If

the issue had survived the father, then the deed would havehveem aside. This was

the ground of the judgement in the caseMeiziesv. Menzies 25 June, 1785though

that does not appear from the printed Report. Here the disposition was in the following
ter ms: o1l hereby with ancifiedand aiéng hetr mae ob ur d e n
my body do dispone to B my Grandchild etco
up the lands as grandchild was not an heir but was disponee under a settlement and as
such required no service. That judgement was aftirinethe House of LordsAgain,

Mitchelson of Middletorv. Mitchelson 2 March, 182F where a gentleman had four
daughters and conveyed his estate to trustees for behoof of the eldest daughter and made
heritable provision for the younger daughters. He married a second wife and enacted the
estate to the heirs male of that marriage withoenton of his previous daughters and it

was found that the daughters had no need of service.

' M. 15436, Hailes 969.
2 1801, 4 Pat. 242 remitted, 1811, 5 Pat. 522 affirmed.
¥ Not reported (vol. cxxxi, No. 44).
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Thus much of that description of cases on the one hand. On the other hand, the case is
different and a general service as heir of provision is indispensible venehevdeceased

by his deed of settlement assigned and disponed for new infeftment in favour of himself
or of himself and his issue whom failing in favour of James. Under such a form the first
dispositive act is in favour of the maker of the settlementrasdsue. The issue, if they

did exist, would be intitled to take up the procuratory of resignation by a general service
under and in terms of the settlement, and so would invest themselves with the estate. Or
the maker of the settlement might proceethi@® out a new investiture to himself and his
issue whom failing to James. In such case the issue would require to make up titles by a
special service. So standing the case James has no direct and immediate right and can be
no other than an heir substidt to the maker of the settlemearid he, of course, has
occasion for a service. Judgement was given accordingly in the Meakeod v.
McCulloch 10 July 1731i Dicty. 2.368? | refer dso to the case dhe creditors of
Johnstone July 1727, Dicty. 2. 398 The like law was applied in the case Mérion
Gordonv. Clementina Maxwell15 Janry. 1817 The question here was under a deed of
entail which disponed the lands with procuratory and precept, first in favour of the maker
himself whom failing in favouiof Alexr. Maxwell, his eldest son existing at the time
nominatum Now here the party Alex. Maxwell ought to have made up tiles by general
service as heir of tailziénstead of doing so, however, he took up the precept as a precept
granted direct to him#fe and was infeft on it, and granted a bond of locality to his wife.
That bond of locality was set aside as proceedingn habentdn our practice a service

as heir is regarded not in the light of evidence of the fact of relationship, but it is

considered the means and solemn instrument of the transmission of some right in the way

“ M. 14366.
® M. 14855.
® Hume 875 (vol. cxxvi, No. 30).
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of succession from the dead to the living. It is veng that in obtaining service, the party
pursuer of the brieve must lay before the jury evidence of his propinquity with the
deceased. But when obtained the retour of service is not regarded as evidence only but as
the public assumption of the particutdraracter of heir and the solemn instrument of the
transmission of a right from the dead to the living. Accordingly a service is required in
some instances where there is no needvidence. And in other cases where it would
answer the purpose of evidenoely our practice does not consider the service as
necessary. Thus put the case that a person in his contract of marriage becomes bound to
ware and lay out a certain sum of money for the benefit of his younger children, but that
he fails to do so and emmaches on the sum by gratuitous deéidhe younger children

mean to insist for payment against the heir, or in the reduction of the gratuitous deeds,
they have no need of a service to establish their right to do so. The right of challenge
vests in the laildren XXX suojure, being established under the contract of marriage. The
father could not reduce his own deeds and therefore, if a service was required in these
circumstances, it would be required not to transfer any right from the father, but as
evidene that the pursuers are the persons provided for by the contract of marriage. Take
the case of an heir of entail who has contravened and has b&abledgo an actiorof
declarator of irritacy. To enable the substitute to institute that section a siesnnog
necessaryThat right of action belongs to him, and the whole substitutes as a creditor
under the deed of entail. And if his character be disputed, it will be necessary for him to
substantiate it by evidence before the Judge in the action of decldknere the nearest

heir of entail or provision at the time has served heir, and where a nearer heir is afterward
born in whose favour the other must denude, this néeieis entitled to insist that the

other denude without service. By obtaining thexree of declarator the pursuer is not

vested with the estate and is not at once enabled to obtain infeftment. If the defender,
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however, refuses to comply with that decree, the pursuer is entitled to adjudge in
implement in common form. A service might bgeful and advantageous to substantiate

the state of relationship, yet it is not really necessary or indispensable. In the case of a
tailzie which provides that a certain estate shall not be united with the estate settled, but
that it shall pass from theeir in the event of that other devolving on him, here, the next
heir may, without the form of service, forgo or compel the possessor to denude. In these
cases a service would be harmless enough but it is not necessary, because the right to be
carried intoeffect is already in the claimant. This on the one side. Now, on the other
hand, the right of the party called by the deed of succession may be truly a substitution. A
substitution is only a title of succession, and, wherever he is a subshiareemusbe a
service, and such will not be dispensed with even where he is naltitatim.Here all
attempts to save the necessity of several services by infefting all the substitutes in
existence at the time are to no manner of purpose. Obviously there cannot be several fiars
or owners of the same subjantsolidumat the same time. A judgemewas given the

other way as to an heritable bond payable to a father and his two sons after his death in
the case othe Laird of Lamington23 July 1675. There is, however, a series of later
precedents more worthy of reliance on the other side. | efay you to the cadéerr v.
Howieson 11 Feby. 1708, Fourftto the case ofhe creditors of Johnstonduly, 1727,

Dicty. 2.396° | may next notice the case bérd Napierv. Colonel Livingstone3 March

1762? the judgement in which was affirmed on the March 1768° The Countess of
Callander in her contract of Marriage disponed certain lands, her own property, in favour
of herself and her husband in conjunct fee

allenarly, and also to James Livingstarel his heirs male. Under this form of words the

" M. 4252, v. Moor.

&ii. 429, M 14357¢9.

° M. 15418, 15461, Bell Ca. 184, 5 B.S. 885.
192 pat. 108, 2 Ross L.C. 425.
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fee of the lands vested in and returned to the Countess herself and on her death, when the
succession opened to Livingstone, he ought to have served heir of provision to the
Countess. In place of this, hover, he expede a charter on the procuratory of resignation

and was infeft. And that infeftment and the right of a purchaser were found null. That
judgement was affirmed. | may notice also the caskwofes Hay. Sir Charles Hay 30

June 1758 The fact here was that sir James Hay had disponed and conveyed a certain
estate to his son John Hay and the heirs male of the marriage the son was about to enter
into, whom failing to the heirs male of any other marriage which the son should contract;
whom failing to the testator himself, Sir James Hay. The succession opened to Sir James
Hay, in consequence of the death of the son without male issue, and it was found
necessary for the father to invest himself by service to his son just as a strangefeas th

had passed out of his person by his own deed. Last of all, | refer you to tHeardse

v. McCulloch 23 Febry 1791 In that case the question arose from the disruptive
clauses of a deed of entail, which disponed the lands to the entailer an® tov i d

Mc Cul | och, my only sono. By this form of w
with the father, but it was obvious that there was no intention to create a conjunct fee.
And it was found that the sonlespmperdyibysa f at he
service as heir of entail, and that, as heir, he was bound by the limitations of the entail
which were directed against him though not against the disponer. Thus much as the first

case, namely as to the application of the service.

2d. Thesecond essential to the effect of a service is that it be a service to that person who
is last duly vested with the right meant to be conveyedhis article questions chiefly
occur as to the general service, and some of those questions are verydifferetece of

opinion with regard to the most regular way of making up titles. As to one case there is no

" M. 14369.
12 M. 15465, Bell Ca. 180 (vol. xxxv. No. 37 and vol. xxxvi, No. 26).
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doubt. I allude to the case of a settlement being found in the repositories of a person
deceased bearing a procuratory for resigning the lands seHijiwvhom failing, in favour

of John, the intended heir. Here the personal right to the property was in the person of the
deceased at the time of his death. He, the granter, might have obtained a new charter and
investiture, and that right is conveyed aoifithis hereditas jaceng favour of John by a

general service as heir to the maker. There is no doubt as to this. As little is there any
doubt as to the case of a settlement bearing a procuratory for resigning direct in favour of
John, whom failinginfaour of James wunder reservation
power to revoke and alter at any period of his life. If the institute John, dies after the
entailer and without having taken any measure towards completing his investiture, or
having gone thdéength of obtaining a charter but without having been infeft, it is clear

that James, the substitute, must make up titles in the form of a general service as heir of
provision and that service must be a service to the institute, John, and not the rttader of
settlement. Under that settlement which as far as related to the fee was defasedrin

of John, a new charter of the feeultb not have been obtained by the maker of the
settlement which was in his favour as to the liferent only, and therefaresiaesto the

maker could carry nothing. It is true that the deed of settlement does not put an end to the
maker 6s previous feudal i nvestit wdimtheof t he
deceased at his death, it falls into hexeditas jacensand out of it may be taken by a
special service on the part of the maker ds
from the heir of provision. But then the two services are quite différeotdifferent

persons and in different charactérshough of the same subject. The one is a special
service as heir of the line and the other is a general service as heir of provision, and they
serve only to put each party in a situation to appear in a Court of Law for a trial of whose

right is the best. Thquestion next occurs, what is to be done where John, the institute,
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dies before the maker of the settlement? The course to be followed in that case is just the
same, namely James, the substitute, must make up titles by general service to John, the
institute, provided always that the settlement had been delivered to John, so that he might
have proceeded to resign on the procuratory, and thus might have obtained a new charter
in his own favour. The right so vested in John cannot be extinguished by his death n
does it revert to the maker. It must pass by service from the institute to the substitute or
next heir of provision and when tlsabstitue has go service, he is in the same situation

as the institute wa®ut the case, however, which differs from titigt John, the institute

or disponee, dies during the lifetime of the testator without having obtained delivery of
the deed without perhaps having known of its existericand that the deed makes its

first appearance in the repositories of the maket af his death. There is certainly here

in point of law some difficulty of expending a general service in the person of James, the
substitute, as heir either to John, the institute, or to the maker of the settlement. You
observe that in regard to the tsr the deed and the procuratory do not stand in his
favour, as to the fee and property of the lands but as to the liferent only, and therefore
could not have served to obtain a charter of the fee to the maker. It therefore does not
appear that a servide the maker would be effectual to vest him with the fee and it does
not seem competent to get a service to James as heir to him in thé feeery true that

a judgement in favour of such service as heir to the entailer was given in tl&ocdea

v. The Creditors of Carletqn12 Feby. 1748 (Kilk. 512 The deed of settlement,
however, in the case happened to be of a very anomalous and irregular kind, the
procuratory being in the firstwhomlfadingeo i n f
John,whom failing to William, so that no direct right could vest i John, to be carried by

William through a service as heir to him, hence it was inferred, it sesmcessitaje

3 See Sandford 494 etc.
Y serv. & Conf. 7, M. 14366¢8
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that the right remained with the granter of the entail himself, and whentléhevéis so

made up, doubts were entertained as to its effect. That on the one hand. On the other,
there is some difficulty in serving in the character of heir to the disponee or institute,
John, who died before the testator and who had never posséssdchown of the deed.

He could not have made any use of the deed and he might have been excluded altogether
by the testator cancelling the deeds. It, therefore, appears that there was no right in the
person of John to be carried by service as heir to hinthén person first called.
Nevertheless it has been received in practice that a general service to the disponee or
institute is applicable in such a case, and in consequence of the general practice such
service may probably be sustained. In fact it was sustained in theBcas@ v.
Campbell 28 Novr. 17737 where a title was sustained made up by general service as
heir to the predeceasing dispon8eit the report is not in such terms as enable me to
state, what the precise view might be that was taken of this service, and whethsr i

not rather sustained in the way of evidence only of the predecease of the disponee.
Suppose the deed to contain a clause dispensing with the delivery of it and that it has
remained in the maker 6s possessi bqinthisnal t er
way virtually delivered and that a beneficial interest is therefore conferred on the
disponee which may, by a service as heir to him, be carried to the person called after
him.*® After all, however, some may be of opinion that in such a caisé $afer, and

more advisable to have recourse to some of those other and extraordinary expedients,

which are resorted to in default of the more regular method by service.

Perhaps, however, where the substitute, James, is a different person from the entdis
heir of line (which the case supposes him to be) it is a more regular and advisable course

for James to charge the heir of the line to enter and make up his titles. On the ground of

5 M. 14949 cit. Campbell. Campbell & Brown
1 See Sandford 494 etc.
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this general charge or passive title, he raises an action agansteth of the line
concluding to have him decerned to dispone and conmeeyames in terms of his
predecessorods deed; and, i n i mplement of

first given special charge) and thus obtains his charter and infeftmen

Where, again, the substitute James, is himself heir of line to the entailer, and finds it
material (which it may sometimes be) to possess on the settlemeiit lmgilyg perhaps a
tailzied settlemerit there for aught | can see it is a competent counsdadmes to raise in
process of decl aration of his right, i n
parties all concerned in the succession), and with the decree obtained in that process, he
goes to the superior, and having produced his dedesdtitle to the procuratory, he
obtains thereon a charter of the lands. [Whether that is a proper and competent way of
proceeding but united with many others was debated but not decided in the tadg of
Hood MacKenzie'. MacKenzian which a judgemerupon a different point was given by

the Second Division on the 24 Novr. 18180 express judgement was needed but in
their last Interlocutor the Lords thought proper to expunge certain words from their
former Interlocutor (3 Decr. 1816) tending to ldadsuch a doctrine and upon the whole
from the printed report they seem to have entertained doubts of the correctness of the
former decisions. The chief exception to the rule we are now speaking of arises from the
Statute 1685 anent Tailzies and which @ase& of contravention by the heir in possession
allows the next heir to pass by the contravener and to serve heir to the immediately
preceding heir. In such a case the heir supports his title to the lands by producing to the

Inquest his decree of declaraagrirritancy.

It is, in the third place, no less material to the validity of the service that the person served

be truly heir to the subject to which he serves. That geifincuriama person, who is

F.C. (vol. cxxx, No. 8 and vol. cxxvi, No. 4) affd. & remitted, H.L., 1822 1 Sh. App. 150.
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not the true heir, obtains a service, the cagpés to redress by a process of reduction at

the instance of the true heir, provided that process be brought within twenty years of the
date of the service, the prescriptive period fixed by the Statute 161% i pBace of the

term of three years allowleby the act 1494 c. 57.In relation to this Erskine § fdjustly

and properly disapproves G&fwhic8isthat Belemefte Mac
of this Statute is limited to the case of a competition between both classes of heirs, that is
heirsd bl ood and heirs of provision. Sir Geo
exclude the benefit of Statute in the case of heirs of blood comp@&tiegruth, however,

is that it was the case of heirs of blood competing which the Legislature hagvirBug

in practice, as the enacting words are quite general, the Act is applied alike to either
description of heirs. In Act 1494 c. 57 there is a reasonable exception in favour of such
heirs who are not of lawful age, or who aret of the country, or wi are notm a
capacity to exercise their right of challenge. The like exception, however, is not made
expressly in the Act 1617. The deduction of minority is an article of the general law of
prescription and it would likely be allowed in this case. Besithe last statute is not
made in repeal of the former one; on the contrary it narrates and is made in amendment of
it. Fountainhalf?in reporting the case afady Edinglassie. Lord Pourie 11 July 1701,

says that the Court there was of that opiriicof opinion that the exception of minority

was applicable. lis more doubtful whether the exception of the true heir being out of the
country would apply. Within twenty years then it is competent for the true heir to set
aside the service of a person wisonot so. Even where the nearest heir has transacted
with and renounced his right in favour of the more remote one, still a service as nearest

and lawful heir by the remote heir is not a valid title. The renunciation of the right is a

'8 12 mo. and record eds.

1912 mo. ed., 1496 c. 6 record ed.
211, vii. 19.

21 Obs on Act, 1617 ¢. 13 (1687) p.30.
22j, 119, M. 10988¢9
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matter with which arinquest can have nothing to dbhe right by relationship or by
settlement is what the jury have to declare. The retour of the service of the remote heir as
the nearest heir by blood would be false and by the production of the renunciation to the
jury thatwould be made known to them. It is very true that the person in whose favour
the renunciation is made has right to the lands, not in the character of the heir, however,
but as singular successor, and, in order to invest him with that right, the nearashbe
cannot divest himself of his character of nearest heir, must make up titles and then convey

the lands to the remote heir.

Mistakes as to the true heir do not so often happen in the case of succession by
relationship, as in the case of successionpbyvision, by settlement in which the
destinations are often ambiguous and sometimes inconsistent. It is therefore proper here

to notice a few of the rules of construction of some of the words of style which occur in
settlements. The general dispositidnoor practices is to construe all phrases of style,

when that can be done without violence, with reference to the order of law. So far as the
testator has plainly altered that order his settlement is the only rule; but wherever that
settlement employs egliequivocal or pliable phrases, then the settled bias of our practice

is to have recourse to the order of successibnintestatoin order to discover the
probabl e meaning of the testator. So as t
deeds of sdgment. In interpreting this term, the general direction is that the granter shall

be presumed to mean the heir according to the order offldawe t er m Olarei r 6 i
invariable construction but it takes its sense from the subject of its applicatiothe
circumstances of the case. Thus, when a pe
marri ageo, it is not understood that he i n
marriage nor even a division among the males. He is held to iatendcession to the

childrenseriatimaccording to the order of lawto the males before the females and to
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the eldest male before the younger male, and to the daughter of the oldest male in

preference to the younger males. Take the case likewise advesipn in a marriage

O

contract of a | and estate in favour of
provision is not of the same import as a provision in favour of the whole children or
bairns of the marriage. Under it the children shall take ttedesseriatimin the order of

law i the females in default of the males only; and the eldest male preferable to the
younger. Put the case in like manner that a person purchases an estate and takes the
conveyance to himself and to his heirs male, and @@girlg an elder and a younger
brother. It is the elder brother as heir of conquest who shall have right to the lands (if
there is not an express settlement in favour of the heir of heritdhgel)gh it is very
possible that the purchaser did not attendthe distinction between heritage and
conquest. | shall here notice another illustrati®appose that a person settles his estate
on his oldest son by name and his issue male, whom failing in favour of his second son by
name and his issue male and so eoough the maleseriatimaccording to their seniority;
whom failing in favour of the females procreated or to be procreated of the same marriage
asthesonsnamednder t hat destination to 6heirs f
is entitled to succeed on the failure of the sons and their issue male in preference to any
daughten the child of the maker of the settlement, the immediate issue of the marriage.
The granddaughter is heir at law to her grandfather, and heir female also, and she is not
to be excluded or debarred but by plain and express words which are not found in this
settlement. Judgement was given accordingly in the House of Lords in the d¢mmeti

the estate of Bargany betwe&wr Hugh Dalrympleand Sir Alexr. Hope 27 March

17397 Another case of the like description and which was decided in the same way

occurred in the compeitiin in 1739 for the estate of Kinfauns betw@éargt. Blair ard

231.Cr. & Stew. 237, revg. 1738, Elch. Prov. To Heirs, 2.
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Alex. Lyor?* The fact here was that by contract of marriage an estate was provided to the
heirs male to be procreated of the spouses whom failing to the eldest daughter or heir
female. Of this marriage a son and a daughter Mrs Lyon were born. Afteedingré¢o

the estatehe son died leaving a daughter, Margt. Blair, and a competition for the estate
took place between the grandchild, Margt. Blair, and the daughter, Mrs Lyon. The former,

howeveri the grandchildi was preferred, and that judgement waguaesced in. The

case is referred to by Kilk. 4631 may al so mention that und:¢
femal e6, males may succeed if they take th
marriage an estate is destined failing heirs male to heesma | e , and that at

death no sons are alive and the eldest daughter is dead, having left a son. That son is the
heir of the provision and takes the estate to the exclusion of the aunts, as representing his
mother. Suppose that there are bofrthe marriage one son and several daughters and
suppose that this son leaves a son who also leaves another, and that in this way the
succession goes for several generations and no different destination of the estate is made.
Suppose that at last the méhee comes to a close and that the last heir of this kind leaves

a daughter, it would appear that the succession opens to her, and does not revert to the
heirs of the daughters of the maker of the original destination. In all these instances the
principleis a presumption of the will of the maker, of whom it must be mettubiothat

he preferred the order of succession appointed by law. This presumption, however, like
all others may be overcome by stronger presumptions. The Judge therefore may search
forevi dence of this granterds intention, no
whole circumstances of the case, and if from the evidence thus picked up the Judge upon
the whole is impressed with the full conviction that the deceased did intepgdmiaan

order of succession different from the order of law, he will determine accordingly. That is

24 1739, 5 B.S. 663. Both cases were followed in Johnstoner. Johnstonel1839, 2 D. 73.
% see Sandford 65, McLaren i. 446, Kerv. Ker, 13 Nov. 1810 F.C. (vol. cix, No. 103) per L.P.
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more particular the case in regardodadp t he
general and pliable term. Stgid78 No. 12°says thatot hough such term d
signify heirs of line é yet the adequate signification thereof is not heirs general, but
heirs generally, whether of [Iine, mal e, t a
the land estate provided in the contraictmarriage to the heirs of the marriage. But if a

person in trade and who has no landed property provides a sum of money to the heirs of

the marriage, that sum shall divide among all the children equBlig. subject of

provision was moveable at the datetle contract, and it would be unreasonable to
suppose that the party intended to provide only for his eldest son. It shall make no
difference then in favour of the eldest son that the sum happens to be invested in heritable
property at the death of thather for this may have been done for security only. Upon the

whole then, and more especially in the case of a provision of conquest to the heirs of the
marriage, and where it is found absorbed in a heritable subject, it is not presumed that the
settler mant it all to go to the heir at law, by which the younger children would be left in
indigence; it is presumed that he meant merely to secure the property by thus vesting it.

such cases the subject is converted into money at the death of the propreetor a
distributed among the children. A provision to the heirs of the marriage of all the sums to

be acquired is construed in the same way, namely as in favour of the whole children
equally, though it should happen to be vested in heritable property attledar 6 s de a't
Still, however, as | formerly mentioned, 1

dividing among his children.

The phrase 6éheirsd is then, i n our practioc
capable of being applied in favoaf different orders of persons, according to the nature

of the subject, and according also to the situation of the contracting parties, and the

2. v.12.
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circumstances and situation in which the deed was made. This may be illustrated in its
application to conquesBut the case that the new acquisition conveyed to a person and
his heirs is not a principle and independent right but some inferior irigloimething
accessory and relative foan appendage af a subject or tenement which previously
belonged in propertio the party acquirer, and which subject had been settled on a special
order of heirs. Now here the term Oheirsbo
right shal/l not be applied t ostdothas meanigui r er
theheirs of provision of the acquirer in the principal subject so as to unite and consolidate
the title of the two subjects. This holds in the purchase of tythes or the superiority of
certain lands previously belonging to the acquirer, or to the case o€laapa of a right

of patronage belonging to lands which had been previously reserved from the original
sale of the lands. It may be applied in like manner to a reserved right of forestry or to any
heritable right of office. It also holds in the case ofusichase of tacks, servitudes or
annual payments out of lands. In all these several instances it is reasonable to think and
believe that the party acquirer intended to make the acquisition for the purpose of
improving the right to and consolidating it witthe principal subject. This was applied in

the caseGreenockv. Greenock 16 Decr. 1736 (Dicty. 2. 489. At first there may strike

you, as inconsistent, a decision in the dageDuke of Hamiltow. the Earl of Selkirk8

Janry. 1740 (Dicty. 2. 46% In that instance a right of property was acquired by a
superior and conveyed to him and his heirs whatsoever; and it was found to devolve to his
heirs in the superiority of the lands and not tohes of conquest. This, however, is in

truth another illistration of the same principle. Though the valuable part was drawn after
the least valuable the result was that the property and superiority were sent into one

channeli namely, into the order of succession for the superiority, which was fixed and

M. 5612.
% M. 14935, 5615, 5554, affd., H.L., 1740, 1 Cr. & Stew. 271.
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could rot be altered. | may refer you to another illustration in the Caae/fordv. Hay,

16 Novr. 1698, Dalrymplé® This was the case of a person who had right to the whole
teinds of a certain parish by virtue of a long tack in favour of himself and his hedigs m

Now it so happened that in subsetting the teinds of certain lands to one of the béritors
the parish he took the tackity payable to himself and his heirs whatsoever, and the
Court found it not to be held that he had any purpose of altering the airduccession.

In like manner when a succession stands limited to a special order of heirs by the old
titles of the lands or by a series of settlements, our practice is not disposed hastily or
rashly to presume an intention of altering thatorderod ®is si on t hough t he
be employed in later deeds, if such later deeds be of such as have not a settlement of
succession for their object or if they are patrtial, inferior or collateral deeds which may be
construed in reference to the former setéat. This is also the case with deeds of which

it was not the chief purpose to settle the succession. Put the case that the investiture of a
certain land estate has long stood in favour of heake; but suppose that a small portion

of the estate has f@ome temporary purpose been vested in the person of a trustee, and
that the trustee reconveys it to the truster and to his heirs whatsdkaeiconveyance

shall not supercede the old investiture of heirs male. The object of it is not to settle the
orderof succession, but only to reconvey the right to a portion of the lands into the family
of the trustor; which being done the old settlement carries the succession by the old
channels. Or again, put the case that the heir apparent of an estate alraady tlest

heirs male finds it convenient to make up titles by adjudication on a trust bond granted by
himself and that in pursuance of the back bond granted by himself and that in pursuance
of the back bond the trustee rewegs the estate to the trustor dnsl heirs and assignees

generally. Here the old investiture to heirs male shall continue to regulate the succession.

26 M. 14899.
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The scope of the conveyance is to give the heir right to make up his titles in his own
person to the lands, not to alter the destinatibrthe lands. The trust bond and the
adjudication are a substitute only for the service and object of the service is merely to
give right to thdands. Besides, as a substitute to the service, the adjudication falls to be
applied to the character of the heiale in which the truster must have been served, if that
mode of completing the title had been empl
sort of pliable term, which may be varied in a particular deed for special and secondary
purposes. On thisrinciple judgement was given in the c&enev. SkeneJuly 1723%

Likewise in the cas®Veirv. Steel 7 Febry. 1748} andBurnetv. Burnet, 28 June 1765’

| may also refer to the cag&bsonv. Robson 18 Febry. 1794° The species facthere

was that the father quarrelled with his eldest son, he in consequence executed a settlement
of his whole estate present or future in favour of the second son. The father afterwards
acquired lands and took the conveyance of them in favour of hinmsglheirs and
assignees generally, and this circumstance
was an alteration of the previous general settlement to his exclusregard to those

l ands. The Court, however h gnfeoeusndd wehrag ttdch eb ¢
as meaning the heirs under the settlement in favour of the second son. Judgement again
went on the same principle in the ca¥#sonv. the Creditors of Wilsanl4 June 1811

The fact here was that in his contract of marriageragn obliged himself to provide the

whole heritable conquest that might accrue during the marriage in favour of the children

of the marriage. He afterwards acquired certain burgage tenements and took the
conveyance to them in favour of himself, his hainsl assignees. This was held to be in

contradiction of the contract. | t was hel d

M. 11354,

¥ M. 11359, 5 B.S. 224.

%2 M. 14939, affd. H.L., 1766, 2 Pat. 122.
%3 M. 14958 (vol. xlvii, No. 110).

¥ Hume 534 (vol. cxii, No. 44).
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to the destination in the contract and that the whole children of the marriage had right to

the lands. Another judgement wawen on the same principle in the cadaismithv.

Hamilton 16 May 1797° which judgement, however, is more open to difference of
opinion than any of the others. The fact was that a settlement in the form of a trust deed
was executed by a person who a ttme had no lawful children, in favour of a natural

child. The granter afterwards married, and a contract of marriage, providing a jointure to

the wife and sms to the children of the marriage, whom failing to his nearest heirs and
assignees whomsoever, was entered into. He died without issue and it was held that the
tem6heirs and assignees whomsoeverd must be

previousdeed of settlement.

Thus far the law is tolerably well settled, and, upon the whole, on sound and reasonable
grounds. | should, rather, hesitate, however, to go to any greater length and to say, as
Erskine does § 4% that in every case where there hasrban antecedent destination of a
subject I imiting the succession to a certa
what soever 6 in al/l posterior settlements o
not to the heir at law, but to theih under the former investiture. There is some difficulty

in allowing this doctrine to hold in the case of deeds of a general and comprehensive
character which are made as settlements of succession and for the purpose of arranging
the heirs. As to deed:a settlements of that description, the presumption is that the

words used in them were deliberately considered and, therefore, in so far as they are
different from the prior deeds, they must be held as intended to be an alteration of those
deeds and to persede them. Judgement accordingly went the other way in the case of

the Duke of Hamiltorv. Douglas 9 Decr. 1762 | refer likewise to the casRosev.

% Not reported (vol. Ixxvi, No. 2 and vol. Ixxiv, No. 40), cit. v. CullonsSee again 1798 (vol. Ixxix, No. 92).
%111, viii. 47. Cp. Sandford 80; see McLaren i. 455 note.
¥ M. 4358.
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Rose 10 March 17842 Although in this case the main object of obtaining the new
charter in favour bPheirs and assignees whatsoever was to create a freehold qualification

with a view to an approaching election, yet there was such a series of prior deeds in
favour of heirs male that it was argued that the destination in the charter must be
controlled bythese previous deeds, but the Court held that the new charter ruled, and its
destination governed the succession, so th
must be interpreted in accordance with its strict and technical meaning without reference

to the prior deeds, or the purpose with which the charter had been made. The like view
prevailed in the case dflolle v. Riddell 13 Decr. 181% the judgement in which was

affirmed on apped! It may be remarked generally that the obtaining a new charter of
oneds estate on oneds own resignation, and
a strongmatter, and very difficult to be got the better of. The charter is a new and regular
conract between the vassal and the superi ol
purpose in favour of his heirs generally or of line, and it is the proper and regular course

for clearing the field of all previous destinations in favour of other haid it must be

presumed to have been gone about with deliberation. When a person resigns for a new
charter, he does so for all manner of right that is in him at the time, and agrees to hold the
lands in future simply and absolutely under the new chamt@ich is a fresh contract. In

receiving the resignation and granting a new charter to heirs, the superior agrees to
receive all heirs whatsoever, and is not bound to receive any other. In such circumstances
then | think that dlprior titles are supercedel may here notice one judgement, on the

article, in regard to the estate of Croy, in the caséuilfe v. Morrison, 4 March 1813

In that instance for the purpose of making a freehold qualificatiomdimenium utilehad

% M. 14955, 5229, affd., H.L., 1787, 3 pat. 66.

¥F.C., 2 Ross L.C. 619 (vol. cxiii, No. 38).

01816, 6 Pat. 168.

“UF.C. (vol. cxix, No. 77, vol. cxiv. Nos. 103, 104 and vol. cxvi, No. 21).
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been vested in a trustee aheé superiority had been conveyed in wadset. Now the heritor
after redeeminghe wadset passed a new charter in favour of himself, his heirs or
assignees whatsoever and at the same time hatbthimium utileconveyed to him and

his heirs and assignees. dithis was found to exclude a previous destination secluding
heirs portioners and to make the lands descend to heirs whatsoever. The same effect is
produced by taking out a special service in the other character because the succession
falls to be regulatetdy the destination of the last subsisting charter of the land and any
service in whatever character cannot alter the order of succession. Suppose john to
receive a charter in favour of himself and his heirs male, whom failing to his brother,
James, and kiheirs male. John dies leaving a son, who also leaves another son and thus
the succession goes on for a series of generations, each heir serving heir to his father, all
proceeding from the last charter. If, at last, the male line fails and the lastdes la
daughter, she shall not succeed to her fat|

male.Durhamv. Durham 24 Novr. 18022 Snodgrasy. Buchanan 16 Decr. 1806°

Thus much as to the constructiondébtithse b8
marriaged does also often occur in contrac
is different from the construction of the
for are described by their natural quality of issue @& #ipouses, and which quality

bel ongs to them al/l equally; whereas the t
seriatimon | vy . The construction of the term O6c
therefore, is in favour of all the children equally, so as to entitle them all to share the
succession. That construction was admitted long ago where the quality of the subject and

the situation of the parties were favourable to the notion of division. Judgement to that

“2F.C., M. 11220 (vol. Ixii, No. 15), affd., H.L., 1811, 5 Pat. 482.
“FC..M. App. Serv. Of Heirs 1, (vol. xcii, No. 39).
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purpose was given in the caSarnegiev. Clark, 13 Febry. 1677 and inCarnegiev.

Smith 10 July 1677 both in Stair.In later times our practice is rather dispd to

enlarge than to restrict the application of the rule. We are not, however, to understand that
this rule is not liable to exceptions. From circumstances the term may be construed
otherwise. The character of #fie children was sustained in the caserriesv. Herries

26 Novr. 1806 where the contract of marriage bound the father to dispone to the
children of the marriageYoungv. Crawford, 22 May 1817 which related to a small

pendicle of ground which had been long in the family and had been destined to the bairns

of the marriage. It was held to belong to them all. Sometimes it has happened that these
two terms have been conjoined by devisingthe proegisns t he &éheirs or bae
and bairns?o. Now as to the construction of
practice has not been invariable. Of old, the construction of such terms was that the whole
children were entitled to sharbet succession. But of late the construction is the other
way. The term édheird6 is considered as rest
heir only who is both heir and bairn. Judgement to that purpose was given in the case
White v. Fairservice, 17 June 178% where the dispositive clause of the deed was in

favour of heirs and bairns and all other clauses mentioned bairns only. The like
construction was applied in the cd3ellar v. Dollar, 4 Decr. 1792° where the provision

was to the heirs doairns of the marriage, and again in the dasacanv. Robertson9

Febry. 1813° No doubt the case is different where the settlement is of money, or of land

purchased with money acquired during the marriage: here the subject will go to the whole

*“ M. 12840, Stair ii. 504.

M. 12840, Stair ii. 536.

“ Hume 528 (vol. xcii, No. 19).

“" Not reported, S.L. vols. ccexiii, ccexix, cceexevii, dv., v. CrawfordYoung
M. 2317, 2 Ross L.C. 286, (vol. xxvii, No.7).

“* M. 13008 (vol. xli, No. 20(2)).

%0 F.C. (cxix, No. 98).
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issuenot wi t hst andi rgHoveverall the dansesdahdeckpressidns of the
deed must be weighed and attentively considered, and it may happen that such will
outweigh this construction. | refer to the c&¥#sonv. Wilson 1 Decr. 1769 where the

whole issue were admitted in consequence of other expressions in the deed.

Before proceeding to the consideration of another article, | have to notice the construction
of clauses of substitution. Where a settlement bears a procuratory of resignatioruin favo

of John whom failing in favour of James, there is more than one sense in which you may
construe the words o6whom failingd. The mea
lands on the death of John in any event whatéwshether he dies before ortaf the

granter and whether he had or had not accepted of the settlearahtn such case James

is a substitute. Or the meaning may be that James shall have the lands only in the event
that John dies before the testator. There where James is called thaycase of John not
surviving the testator James is not a substitute, but is a conditional institute, because
James does not suedeJohn but takes his right conditionally and immediately in the first
instance. In this sense these nominations werersitael in the Roman lai.In our law,
however, the substitute succeeds on the failure of the institute at whatever time he die. As
far as relates to the settlement of lands, as | noticed when treating of Entails, our practice
considers such clauses as dsitution. As to moveable subjects, however, they are
obviously not so convenient for the subject of entailed succession. When the institute
receives payment of the sum of money, as he must do when the debtor insists to pay, that
sum is no longer a sepéeaand distinct subject. Accordingly all such provisions of sums

of money etc. are considered institutions only, so that if the institute once had right vested

in him the right of the party substitute is at an end. It is mentioned, however, by Erskine

> McLaren ii. 768, 769, referring to MS. note in Hume Sess Papn Fairservice
°2 M. 12845, Hailes 313.
3 Inst, II. xv. pr., D., XXVIIL. vi. 36 pr. Ersk. Ill. viii. 44.
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(§ 44°% and by Kilkerran (No.  and 3°° Voce Substitution), that in sundry instances
effect was given to such clauses as to money as clauses of substitution, and such must
undoubtedly be the case where such appears to be the will of the test&onchnv.

Myles, Lawson &g 27 June 180% a substitution in moveable succession was allowed
this being evidently the grantero6s intenti
is the other wayi to construe such clauses in settlements of moveablesedaof
institution, not as clauses of substitution. Judgement to that purpose was given in the case
Grahamv. Graham 9 Febry. 1796% and in Brown v. Coventry 2 June 1792
Campbellv. Campbel) 10 July 1817° Here a person had executed and entail of an estate

in favour of a certain series of heirs, and of the same date a disposition of all debts, sums
of money heritable and moveable, &c. In favour of the same heirs who were called to the
succession of the enlied estate. It was found that this was not a substitution but a
conditional institution only and that the first institute could dispose of it to executors. (In
what Erskine says on this subject he expresses himself too strongly). This is the settled
distinction in this particular between heritable and moveable provision. We are not,
however, to understand that the will of the testator where it clearly appears has not power
to break down that distinction and to establish a proper conditional instituttbe tase

of the right to a landed estate. To that purpose judgement was given in tligaoage
Stevenson24 June 178% Suppose that lands are provided in a contract of marriage to
the husband in liferent and to the children in fee, whom failing tieohthe lands to the

wife in fee at the dissolution of the marriage. The special period for making the division

> 111, viii. 44.

% p.521, Campbell. Campbell1740, M. 14855¢7.

¥n523,. Ay Y & VAl hwWySLLIGES £ 1739, M. 683BLE

> F.C. (vol. cii, No. 10 and vol. civ, No. 73).

*® Not reported, Campbell, Sess. PapBell Ca. 313, 314, afd., 1791, H.L., 3 Pat. 210, cit. v. Russell
> M. 14863, Bell Ca. 310 (vol. xI, No. 33).

® Hume180 (vol xxxxxxxxxx No. 33).

®1 M. 14862.
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explains the will of the parties as being a conditional institution in favour of the wife in
the event of there being no children alive atdieath of her husband. If there be a child
l'iving at the fatheroés death, then the con
childds heirs wild/ succeed however soon he
the subject is destined to thesband in liferent and to the children in fee, whom failing

one half to go to the husband and the other to the wife on the dissolution of the marriage.
Here the wife shall have no right if the children survive the marriage for however short a
time. Hamilton v. Wilson 8 Decr. 1687 (Harc¥ Dicty. Vol. 2, p.396. In the next place,
however, suppose that the institute survives the testator and has right, if he chooses, to
claim but that he refuses and repudiates the succession. In point of material ygstiee s
measureought not to have effect upon any interest but on his own, and the right ought to
pass to the person called after lamif he were dead.ou find, however, that Bankton, 2.

358. 98%% says that in that case the whole train of substitutions is at an end because the
repudiation of the institute makes way for the heir line of the testator. It would, however,
require a stronger reason than this to justify such a mattel to allow the istitute

entirely to subvert the will of the granter. | do not see any sound ground on which to
consider the investiture of the institute as an absolute condition of the right of those
persons called in the second pladke.the substitution was guarded witbrdinary
prohibitory clauses against alienating or altering the succeksfahe institute made up

titles duly and had them conveyed in favour of the testator that deed would have been
reduced as a perversion of the prohibitibrihe institute standbye and declares that he

will have nothing to do with the succession it seems difficult to give such effect to his
mere standing bye as to alter the order of succession when he had not made any

connection with the estate. If he really wishes the heiawatdf the testator to have the

62102, No. 390, M. 14850.
11, v. 98.
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estate, he ought to make up titles and then convey. Another reason for this doctrine is
founded on point of form in the method of making up title. But substantial justice should
never be lost for want of a formal method ofkimg up titles. Where such a method is
wanting the law should invent a new one, if in justice it is necessary, though it may not be
the most regular. In the present case the right of the substitute may be declared by a
decree of declarator in the Court ®&ssion, with which decree and the procuratory the
pursuer may go to the superior and have his titles completed. Bankton, in support of his
opinion, cites the casdamilton v. Hamilton, 15 June 1716 (Brué® but the report of

that case is so very short thais difficult to discover the ground on which the decision

was given. The case of a person who has right only under the deed of settlement
repudiating the succession is a rare matter. It is not, however, so rare a matter that the
person who has rightoth by the settlement and as heir at law would choose to make up
titles as heirs at law and repudiatee settlement, for by the settlement he may be
considerably burdened. But when he so makes up titles as heir at law, he by no means
gets free of théurdens of the settlement to third parties. In serving heir to the testator he
incurs an universal representation, which makes him liable to implement all the deeds of
the testator and, among others, to implement and fulfil all the bequests, conditions etc. of

the repudiated settlement.

Let us now put the case of a settlement being made which calls a certain person first but
makes no mention of the issue or heirs of that person and calls a substitute. Suppose that
the institute, the first person called surviaesl makes up his title. On his death, leaving
issue of his body, who are not expressly called in the settlement, the question is whether
the death of the institute, who survived the testator, the succession goes directly to the

substitute to the exclusiarf the issue, or whether it goes to the issue of the institute who

i, 2, M. 14929.
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are not mentioned in the settlement. Under a free and liberal construction of the intention
of the deceased being as favourable to the children of the person whom he first calls to
the sucession as toward that person himself, there might be room for the plea in favour
of the issue. There are reasons, however, to the contrary. As Erskiffeobsitves, it is
natural and reasonable to suppose that as in the case of more remote conngaipns b
called to the succession, the testator would have expressly mentioned the children of the
institute if he had intended them to have right, and in the ordinary case deeds are rather
redundant in this expression. It seems now warrantable that theaSsus/ person,
institute or substitute, are excluded where no mention is made of them in the destination
of the succession. It is very true that if a settlement is made dispiheingnds simply to

John without mentioning issue or heirs and as little moeimg any substitute that
settlement vests the fee in John descendable not only to his issue but to his heirs
whatsoever. It is quite different however when, failing John and without mention of his
issues or heirs, another person is cadltdr JohnHere on failure of dhn the person next

called will succeed.

Even where a settlement makes mention of the persons who are to take the lands and the
terms employed in the deed in calling these persons are known and technical terms
common phrases of styleand such as receive a certain settled construction, still serious
grounds of doubt and hesitation will arise from the irrational and inconsistent
consequences to which that construction leads and from the circumstances and situation

of the granter. Doubt wi | | arise concer ni hwhetltehitestogr ant e
be held to be what the words of style denote or something else which has not been stated
owing to the want of skill of the testator. Difficult cases of this sort do arise from time to

time, but nothing more can be said of them in a general way than that where technical

85111, viii. 44.
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words of style have been used and where these are not of a flexible nature but have a
known and settled construction, they are not to be set aside or got the bettexspiect

of arguments derived from circumstanceslative to the condition of the granter,
extrinsic of the deed nor in respect of conjectures or conclusions founded upon or drawn
from the words of other deeds or other parts of the deed if those conslig doubtful

though at the same time matters of probability only. The least arbitrary (discretionary)
and of course the better rule is to adhere to the rules of construction established by law.
That course, though it may be hard in certain cases whistakes have really bee
committed, is attended with this advantage also that it trains men of business and
conveyancers to accuracy of expression and thus removes the risk of mistakes. It may
further be observed, as to all conjectures and inferenceseof thest at or 6s i nt
drawn from the words made use of in his deed, that all such must be founded on general
notions of what is judicious and prudent, but which may be far from being applicable to
the case of an individual who might be subject to humsicand placed in peculiar
situations unknown to the Judgésint v. Murray, 22 dine, 1774° Judgement was given

on this view in the caselay v. Hay, 24 July, 1788’ Here the deed disponed lands
seriatimto a certain series of substitutes and to the hemte of the body of each
substitute. As to one substitute, however, though without any visible reason, the
conveyance was not limited to the heirs male of his body but was made to his heirs
generally. It was argued, and reasonably argued, that the te§tafo 1 nt ent i on
convey to the heirs male only of the body of that substitute as was done as to all the other
substitutes. But as the evidence as to this intention was merely conjectural, and, as it was
mentioned in this way not only in the dispositislause but also in the procuratory of

resignation, and was thus not supported by any clause, and as the same thing occurred in

*® M. 14952.
" M. 2315 (vol. xxiii, No. 39 and vol. xxvi, No. 10), See per Ld. Eldon, 5 Pat. 431 et seq.
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another deed regulating the moveable succession, the Court did not think it warrantable to
give way to that reasonable conjeetur and hel d t hat the terms 6
meaning and must be applied to the heirs male of every kind. The judgement was
affirmed® On the same principle judgement was givehlay v. Marquis Tweddale, 20

June 1771, Wallace CoMXX,® affirmed,® and by the House of Lords in the case

Baillie v. Tennent17 June 1766} where the Court had decided against the words of the
deed and according to evidence of the gr
however, gave the words a strict iqestation. Much akin to that case was the &Gsitie

v. Suttie 19 Jany. 1809, 2nd DiV.The circumstances were these. A father had disponed

and settled certain lands in favour of David, his eldest son of his first marriage, and of
John, his eldest son of his second marriage, equally between them and to their heirs and
assignees whatsoeverham failing the part of the party deceasing to accrue to the party
surviving. David the eldest son died leaving no issue but survived by two sisters german,
who, of cour se, were his heirs at | aw. N o
sisterofDawl was found to have tight to Davidos
John, the brother consanguinean, in whose favour the substitution stood and who pleaded
that by the term 6heirsd this only nmeant t
sisters. John, therefore, was obliged to cede the subject to the sisters, after having
possessed it for sixteen years as his own property. | may also refer to ti@aogseell

v. Campbel] 28 Novr. 1773° Here a provision was made by a person in génera
settlement of his estate and effects in favour of his only son and his heirs male, probably

ignorant of the meaning attached to the words. The son died before the father, and under

%8 1789, 3 Pat. 142.

®FC. M. 15425

1773, 2 Pat. 322.

M. 14941,

721770, 2 Pat. 243, cit Chattov. Baillie.
"F.C., (vol. ci, No. 31).
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the words Oheirs maled a cousi notptamdsian of

preference to the sisters, the daughters of the testator.

Although, however, such be in inclination of the law in doubtful cases, und most
undoubtedly it is the safe one in cases Ww
conjectural ad extrinsic of the deed, still it does not follow that the same deed shall hold

in cases where other clauses of the same deed or other deeds of the same series and by the
same party yield clear and undoubtemd evid
different from what the words employed by the usual construction import. It would not be
reasonable to break down the plain intention of the testator for want of the technical
expressions by rules of construction which were first made to discoveréh&ant Such

was the case of the competition for the estafRadburgh decided 23 June 18G%where

a substitution to a certain person and his heirs male was found to mean heirs male of the
partybés body only. The gr ampdraterbot selativendeadn t i on
of the same date made with reference to the settlement, and some attention was also paid

to the phraseology of the period when the deed was granted, which then was not so fixed

as it i's now in distinQuobdimg Mbaelteveeh oOhe
Judgement in the case was affir@dWhere the same deed contains two clauses
apparently at variance with each other, the one of which is general and capable of being
read in more ways than one, and the other specialapabte of being understood in one

sense only, the latter shall be preferfgnockv. McLennan 26 Novr. 1817° Here a

person disponed his estate to his grandson and his heirs and successors whatsoever in fee

and property, failing whom and the lawful children of his body the estate was to revert to

"FE.C., M. App. Tailzie, 13, cit. Innesv. Ker.
71810, 5 Pat. 320.
O F.C. (VoI XXXXXXXXXXXXXX
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the testator. In these two clauses there was a manifest contmadiss the last clause

was the more special the Court held it to be the true destination.

| may close this inquiry by noticing one particular situation further, where on a reasonable
construction of the will of the maker the whole settlement is set dsidkean the case of

a settlement made in favour of a stranger by a person who at the time had no issue but
who afterwards marries and has issue. In such a case the settlement in favour of the
stranger is entirely evacuated by the event in favour of thdrehilthough there should

be no condition in it to that purpose. The condibsine liberis decesselig implied in

the settlement. It is not a sufficient answer to this presumption to say that the testator, if
he had intended an alteration, would haltered the settlement. It is very true that the
testator might have altered it, but human nature is liable to procrastination and, as the
presumption is that he intended to alter it, it must be held that his not having altered it
proceedednerelyfrom pracrastination. Such reasonable presumption, however, must be
kept within due bounds. | may notice the cas& oille v. Yuille, 20 Decr. 1758’ The
guestion here related to a deed executed by an old gentleman of four score at the time
without issue giving dourth part of his substance to his brother. He afterwards, however,
had issue. But the deed was maintained as it related to a fourth part only of the estate and
as it had not been altered during the two years the granter survived the birth of his issue.

Also Oliphantv. Oliphant, 10 Decr. 1794

| have now called your attention to three circumstances which are indispensable to the

application of a service.

4th. In the fourth place in order to have a good title by service, it is necessary that the

person srved be retoured under that particular character in which he truly had right to the

7
M. 6400.
"8 Bell Ca. 125, 5 B.S. 643 (vol. Ixxxiii, No. 28), F.C., xi, No. 45. It is now held to be reversed. McLaren i. 405.
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subject. The meaning of this rule will best appear from stating cases for its application.
Put the case that Johnds right escendiblets est a
his heirs in line without limitation. Suppose that John has two sons and a daughter. The
eldest son, | suppose, dies before his father without issue and the father is survived by the
younger son James and the daughter. Here the younger sbmiadce up his titles by a

general service. But suppose that, instead of serving in the character of heir of line, he
serves in the character of heir male. It is true that in the case before us where the eldest
son has died without leaving any issue héeg male as well as heir of the line, but

though this is true in point of fact, it is not true of necessity or from the face of the title.

The verdict of the jury, finding that he is heir male, is not inconsistent with the
supposition that the eldest sdraving left a daughter, which daughter, and not the
youngest son, would be entitled as heir of
male gives him no right to the estate, because it does not connect with the titles of the
estate, which are e of line, and there may, notwithstandidga mes 6 s ser vi ce
person in existence who being called to the estate as heir of the line is entitled to the
estate. It is no good answer to this that the evidence produced to the jury proved that the
eldesten died without i Ssue, and that it sSus
characters. This must be judged from the face of the retour which is looked upon as the
decree of the Court pronounced on the brieve and claim as the libel. From the face of th
retour it does not appear that the inquest enquired whether the deceased son left a
daughter or not. The only enquiry necessary for the retour was whether the eldest son left
male issue or not, and there can be no enquiry as to what was the evidenedhaefo

inquest but only as to what the inquest has found. Suppose that the inquest take note of
the error in the brieve and claim of service; they have no power to correct that error and

retour the claimant as heir of line because theyesticted by the character in the claim
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and the brieve to retour in the character of heir male. If, then, James the second son
supposes himself to be, by such service as heir male, properly vested, and settles the
estate on his issue male, whom failirgy lis other heirs male to the exclusion of his
sisters, and if he dies without issue, his sisters will be entitled to take up the estate to the
exclusion of his heirs male, as James had no right to the estate vested Robkaw.

Rose 10 March 1784® The succession being a losing concern is another consideration
which would weigh on the side of the party served when the question arises between the
heir served and the creditors of the predecessor for payment of the debts as entered.
Suppose tthhaet fJaothhnedérs,s f unds consisted of pe
designed to heirs male and others to heirs of the line, and suppose that the person having
both characters in him really intends to repudiate the succession as heir of line and to take
the succession descendible to heirs male only; that he Seclams and is retoureidas

heir male only he thus sufficiently shows his intention of representing his father only as
heir male. Here it was contended that the service as heir male inchdles equivalent

to a service as heir of line; it would follow that he would be liable to an universal
representation and would be subject to a representation as heir of line contrary to his
declared intention. On this principle several cases have be&tedetn one case an
estate was settled in a contract of marriage on the heirs male of the marriage, whom
failing on the heirs male of any other marriage which the husband might contract, whom
failing on the heirs female of the first marriage. Of the finsirriage daughters only were
procreated. A second marriage was contracted by the husband, of which a son was born,
and who, of course, was heir male of provision in the subject settled and disponed in the
contract. This son, after hfsat h e r 0 seaddo# settving, as hein mdle of provision
under the contract as he ought to do, served simply as heir male, without further

specification, in reference to any provision of the estate, and afterwards settled the estate
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in favour of a strange©On his death aompetition ensued between the stranger disponee
and the daughter of the first marriage, who objected to the service as irregular and inept,
and the daughter was preferred to the stranger disponee, because it did nahafgmear

of the retour of serge that the party served had been proved to be the particular heir of
provision pointed out by the contract of marriage. In point of fact he had both characters
in him, but the service in the character of heir male did not ascertain his right to the other
character. There might be a son by marriage prior to either of the two marriages
menti oned who would be the fatherds heir
have right to the provision of the contract. The service as heir male, therefore, did not
show that the person served and no other was the heir of provision under the contract of
marriage, and there was no presumption from the verdict that any deed of provision or
evidence to prove the propinquity required by the deed had ever been produced at th
inquest. The case | allude to is the cEslgarv. Maxwell 21 July 1738, Dicty. 2. 345.
Judgement went on the same principle in the Cagmsv. the Creditors of Garriochl2

Novr. 1742; Clk. Homé&® and more lately the like opinion was delivered ie dase
Campbellv. McCallum 21 Febry. 1798 In that case a person had served as heir of the
line to his grandfather, instead of serving heir of provision under a certain deed, and that
service was fouwh to be inept and irregular. | may refer likewise to the caslinv.

Allison, 14 Decr. 1796, not report&8lA person had been cognosemre burgiheir of

line to his grandfather in place of heir of provision, and it was found that in consequence
he hadno good right to the property. On this principle judgement ultimately went in the

caseCathcartv. Lord Cassillis 24 Novr. 18072 The Court in that case had on the 16

M. 14436, 14015, 2 Ross L.C. 522, 548, 596, 599, affd., H.L., 1742, 1 Cr. & Stew. 334.
% No. 207, p.339, M. 14438¢40.

81 M. 16135 (vol. liii, No. 21).

% Hume 723 (vol. xc, No. 24, vol. xlix (2), No. 65).

8 F.C., M. App. Serv. Of Heirs 2, 2 Ross L.C. 525 (vol. xcvi, No. 26).
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November 180% found otherwise but on appeal the case the case was remitted for
reconsideratioff> and, on reconsidering the case, the judgement was altered. The point at
issue was whether the general service of David, Lord Cassillis, in the character of lawful
and nearst male heir and of line to his brother german implied, and was equal to, a
service as heir of provision under a settlement by the brother german calling him
nominatimto the succession. Now it is plainly fixed that no such inference of a service as
heir d provision by deed can be made from a service as heir male or heir dkyenss
v.Duke of Queens,RkJanyyl81¥ AGeneral setvicerinsthat character
may be obtained without exhibition of a single deed of settlement. In furtheratloa

of this point we shall state another caSeppose that the infeftment of certain lands
stands in John and his spouse in conjunct fee and liferent and to the heirs of the marriage
in fee. Of this marriage several daughters and one so are borrh) sdncis heir of
provision under the destination of the investiture, and should expede a service in that
character. But suppose that, instead of this, he serves nearest lawful heir to the father
without specification as heir of that marriage. He possesstate on thiservice and
having no issue he settles the lands on a stranger, excluding his own sisters. In a
competition, however, his sisters shall prevail over the stranger, on the ground that the
service of the deceased was erroneous because whattlest found was merely that he

was nearest and lawful heir, but this does not show that he had any right to the lands in
guestion, which were descendible to the heirs of the marriage only. It is obvious that he
may have been the nearest and lawful teinis father, but not of that marriage and so
may have had no title to those particular lands. It is no matter though the inquest should

retour him nearest and lawful heir and though they should say further that he is the only

¥ F.C., M. 14447, Campbell Sess. Papvol. cvii, see in 5 Pat. 307.
®H.L., 1805, 5 Pat. 1. And see 1810, 5 Pat. 307.
% Hume 727 (vol. cxxx, No. 29).
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son, because the provisionere not to the son only but to the heirs of the marriage, male
or female, and the daughters of the marriagguiestion would be preferable to the eldest

or only son if he was of another marriage. You will find the same principle illustrated by
two cases The oneReid v. Wood 18 Novr. 1788 concerning the precept afare
constat the effects of which in this subject are the same as those of a service; the other
Whitev. Fairservice 17 June 178% Ogilvie v. Ogilvie, 5 June 1817 where a general
service as heir of line was found not to imply a service as heir of provision under a
particular contract of marriage. It may be observed that this nice distinction is peculiarly
applicable to general service because such has no refdceaog special facts in a
special service it is different as it was found in the last article of the last taserecept

of clare constadescribed him as heir of line instead of heir of provision, but the Court
considered that a precept in generantions nothing further but the investiture of the
person in the subject. The particular precept which had engrossed in it the fact of the
contract of marriage which related to thabjectand which made only a mistake in the

denomination of the service ltlye person was held good.

Although sufficiently established in practice these doctrines are considered to be
sometimes subject to exceptions. A service in one character has been found sufficient to
carry a subject descendible to another character ofllegre the character on the face of

the retour naturally implies that the heir is vested with the other character also, excluding
the notion of that character being possessed by any other peutdhe case that there is

a destination in favour of Johmé his heirs male, and, in the form of a general service,
James, his only or eldest son, is retoured as nearest lawful heir of his father John and is so
specially set down or described in the retour. This necessarily shows that James is nearest

heir male ¢ his father also, and not only so, but, as the one character is inseparable from

¥ M. 14483 (vol. xxiii, No. 57 and vol. xxiv, No. 24). It was overruled by later cases. Bell § 1820.
% Hume 724, 2 Ross L.C. 288 (vol. cxxvii, nos. 26, 27).
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the other, t hat retour established Jamesos
caseLivingstonev. Menzies 13 Decr. 1705 (Forb&3, the judgement in which was
affirmed 22 Jan. 1708 | refer also to the cadéawleyv. Lord Dalhousie 13 Novr. 1712
(Forbeg?). Reference may also be made to the d@aiév. Carruthers 21 June 1749
(Kaimes, 2nd Collff?), and lastly to the caskaldanev. Haldane 27 Novr. 1766°

Before leaving these judgements | must observe that, as to some of them, and particularly
as to the firstivingstonev. Menzies doubts of their soundness have been entertdined.

In all of those cases the intention of the person to serve and to repndseatht characters

was made perfectly clear by circumstances and the character retoured was not positively
heir of line but generallyegitimus et propinquor haergsvhich was thought to be a
flexible mode of expression applicable to various charactersn@ccuracy in one part of

the retour, however, may be made amends for by expressions in another part of it, and by
circumstancesDurham v. Graham 31 Jan. 1798 Orr v. Orr, 6 Decr. 1798, not

reported®]

We have now discussed what relates to the reqndr solemn mode of transmitting
heritable right from the dead to the living. In the case of lands held of a subject superior,
we are however acquainted with an easier and more expeditious course of investiture,
though not attended with all the advantagespecial service and retour, which is in very
common use. | mean the course of private application to the superior, who, if satisfied of
the propinquity, and willing to indulge the party (for it cannot in any case be claimed as

matter of right),grants im what is called a Precept Glare constatacknowledging his

853, M. 14004.

% Eorbes 74, M. 14007.

1630, M. 14014, 2 Ross L.C. 292.

%2 Rem. Degii. 203, M. 14016¢9, 2 Ross L.C. 549.
% M. 14443, 2 Ross L.C. 564.

% see Montg. Bell, ii. 1100.

% M. 15118, 2 Ross L.C. 287 (vol. Ixxix, No. 64).

% (vol. Ixxxi, No. 26).
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title, and containing warrant of infeftment. In strictness, the effect of infeftment so
obtained is, in some measure, imperfect, compared with that of infeftment in pursuance of
a special serge. In point of application it is limited to the very subjects mentioned in the
precept; and cannot, like a special service, be held to ascertain the general relationship of
the party to the deceased, or virtually to contain a general service witHijrtherefore,

the heir thus infeft should on this title pursue for payment of a bond secluding executors,
the answer would meet him, that the private deed and opinion of the superior of the lands
is not equivalent to the lawful cognition of a service, aadnot stand for a title to the
other parts of the inheritance. The debtor in the bond would therefore be entitled to insist
on the heir taking a general service. Nay more, even in questions relative to the subjects
themselves mentioned in the precept, whigey are not questions with the superior and

his heirs, but with third parties, who are not bound by the authority of the superior, nor
obliged to credit his assertion; the infeftment, properly and strictly speaking, is not such a
document of the alledgepropinquity inwhich they are obliged to acquiesce. Suppose,

for instance, that the heirs of an annteiter or the holder of an heritalidend are infeft

in this way, and sue the tenants for maills and duties. If a posterior aentel makes

his aparance in the action and objects the want of service, it is not clear that his plea
shall be repelled; at least it shall be listened to, if either the right of the superior, or the
propinquity of the competitor, be denied, on any specious or colourahladyrSee Kilk.
p.414Y" Stair p488%° Ba, 2d.p.353%° In questions again with competitors for the
character of heir, it rather appears that the person infeft on precefarefis not so
advantageously (favourably) situated as an heir specially servecarHenly be secure

by a prescriptive right, through 40 yearsbo

%" Precept of Clare ConstatNo. 3, Symmer. Doig 1747, M. 14464.
*3rd ed., IIl. v. 26.
%1 v. 99.
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a service, by Stat. 1617, ch. 13, all challenge on the part even of the true heirs is excluded
by the lapse eve of 20 years. There is farthew, will observe, a disadvantage attending
persons thus invested, even as to the power of hindering another person from obtaining a
special servicen the same subject contained in the precept. If John dies, and James is
served his nearest lawful heir ipexial, and is thereon infeft, any competitor who says

that this was wrong, and that he is the nearest lawful heir or that the lands for any reason
belong to him, must in the first place take that service out of the way by reduction. He
cannot serve himdelbecause, as formerly observed, the fee is already full and in the
regular and legal way. But if James has only obtapredept ofclare, and iSXXXXXX

infeft, this will not hinder the competitor from serving specially and being infeft
straightway: at least, in order to declare and carry into effect his claim to the lands, he is
not under the necessity of in the first place reducing the precepdrefand infeftment.

(W.M.) The private act of the superior does not fill the fee and stand in the way as a
public cognition would, to the prejudice of third parties. | may refer to the case 21 Febr.
1793,Campbellv. McAllum (reported’) where this was impliedThere is even a certain
disadvantage attending an entry by precept in questions with the superior himself. If the
infeftment on preceptaflarebe t aken after tihthatcasemdlandor 0 s
void: because the statute 1693, ch.'®5yhich first allowed execution of any precept
after the granterds deat h, i's | i mictared i n t

constat

In some cases, investiture on preceptlafe seems to partake of the nature of both a
private and a public title: namel vy, wher e
own knowledge, but in pursuance of a servidaut that service is not a special service,

relative to the particular landseld of that superior; but a general service as heirs of the

100 9 9mo. ed., c. 73 record ed.
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line, heir male, or the like. Tis true, that here, the general character and relation is
regularly established. But still the inference from thence to the right of any particular
feudal subjects the voluntary act of the superior, and the parthie heiri must still

have had recourse to a special service, if the superior had declined to comply with his
request. The effects of such an entry are not therefore materially different from those of
ertry on a pure precept @lare: so that if a competitor should appear after the 20 years,
he would be excluded by prescription from challenging the title as to the personal rights,
which are transmitted by the general service, but would have accessde tieelyprecept

of clare and infeftment of the special lands at any time within forty years. Be324 1

This sort of entry is competent to all kinds of heirs; heirs of tailzie and provision of
conquest, as well as heirs at law. If, in the precept, beppe r | vy speci fy the
character, and the deeds in his favour, the superior is presumed to have satisfied himself

on the point of right, by inspection of these deeds of provision and enquiry as to the state

of propinquity. Nay, in a late case (whittshould have thought much more doubtful),

this was carried so far as to hold, that the superior was entitled to look beyond the face of

the last investiture, and to give his precept, not according to the destination of that
investiture, but of an aftereed which had been made in virtue of a power to alter

contained in that investiture. 17 Jan. 17@&odv. Selkrig*®

Let me observe farther, and what indeed is abundantly obvithest a precept oflare
constatdiffers from other precepts in this respdtiat it is not assignable, and can serve
for the infeftment of no one but the very person to whom the precept is given. It is
limited, by its very nature, to the character of the heir, and to the individual who is there

owned and recognised as possesdgadat character.

1% Bankt., IIl. v.99.
92\, 15115, 2 Ross L.G. 280 (vol. Ixxviii, No. 54) cit. / NJ&A O K {1 \2 S6€y &for ProjaBigating Christian
Knowledge and Wood
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Farther still; so much is this sort of entry limited to the person and character of the true
heir, that if precept otlare should be granted to any but him, although with his express
consent, and by concert with him, in consequencemiestransaction with him, the title
would be good for nothing. The superior is acting ministerially only, and as such, in
renewing the investiture to the true heir. He would acknowledge a wrong person as the
heir of his vassal. To give the property to atlyer person, he, the superior, must himself

be reinvested with it, by resignation made on the procuratory of the vassal, last invested.
Thus, if a brother is heir to the deceased, a preceptaoé granted for infefting the
brother in a liferent, and hisldest son in fee, would be null as to the fee, in which the
eldest son is not and cannot be heir during the life of his father; and being null at first, this
infeftment would not become a good one tough the eldest son should survive his father
(so foundFinlay v Morgan, 20 July 1770 Hamilton'®®), see also 12 June 1732ndale

V. d0.104

Where, as sometimes happens, the lands hold of a subject superior, and have been the
subject of a number of successive -sufieudations, by rights and conveyances bearing
double modes of holding both public and privatand where the heir of the persostla

infeft wishes to obtain his entiiythe proper course for him seems to be, to apply to the
highest of those superiofsand to obtairsimul et semeh precept otlare constain his

own favour; and a confirmation of the whole of those successive tiasgnients, so as

to render them public holdings, under the superior so confirming. Otherwise, you will
observe, there are a set of intermediate superiorities, not obliterated or disposed of, which
would render inept the precept dare constatas grantedy the highest superior to the

heir of a person who was thus not immediate vassal to himself.

%3 C., M. 14480, 2 Ross L.C. 265.
104 M. 14465¢77, 5B.S. 794, 2 Ross L.C. 253.



128

| will only observe farther (what to be sure is sufficiently obvious), that this course of
investiturei by precept ofclare i cannot be effectual, unless thepstiority has itself

been duly vested in the person who grants the precept, so as to enable him to exercise
such a power. Tis true, that although not infeft at the date of the preceptherseisin

taken on it, yet still, if the superior do afterwadigdy make up a feudal titlie the benefit

of this (there seems reason to think) shall draw back, and accreee tassal, infeft

upon the precept while the vassal who obtained the precept is alive at the time of the
infeftment. But, on the other hand,i t he superiords tile shall
death of the vassélif the vassal have died in the meantime, while the superior still had
not made up his titlé there is then no means of repairing the error. The party died here
without title © the lands. He might as well not have been infeft, his precept being from
one who had no right to grant a precept; and having died in that condition, he could not
become infeft after his death. And his heir cannot become infeft in that character. And in
consequence all his deeds of disposal or incumbrance of the lands are ineffectual against
those who do not otherwise represent him, so as to be liable for his debts and deeds. A
person in just such a situation as | have now supposed, had made a settid¢nsezdtate

in favour of his natural son. His heir of line, disregarding this irregular infeftment, passed
by him, and having made up title by general service as heir to a more remote ancestor the
last person who had been feudally invested with the estateaised and prevailed in a
process of reduction of that settlement. 19 Decr. 18drh, Beattiev. Ninian Little, not

reported-%°

Thus much as to the peculiar way of making up titles to lands holding of a subject
superior. In like manner, within Burghn@ with relation to burgage subjects, the ancient

custom has been, that, upon a claim of entry lodged with him, the Balllie of the Burgh

1% (vol. cxiii, No. 45).
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takes evidence of the propinquity upon the spot, by examination of witnesses, or the
production of writingsi and beingsatisfied on the subject, ke planoand without

granting any precept, delivers him seisin by the usual and proper symbols of hasp and
staple. Whereupon the Town Clerk, as noxyofficiq extends an instrument, relating

the whole procedure; not onhhe infeftment itself, but the preceding enquiry, or
cognition, witht he Bai | | i eds sentence pursuant ther
mention in the instrument, that the seisin is given in pursuance of such enquiry and
cognition, this has beeiound, and justly, to deprive it of all faith and effect in law, 4
February 1784Houstonv. Houston'® Thi s i nstrument compl eats
which, upon the whole, seems to be nearly of the same power and virtue with entry on a
precept ofclare; though, as it proceeds on a cognition by a person in office, decisions
have paid somewhat a higher regard to it as an ascertainment of the propinquity of the
party. Its effects are, however, strictly limited to such matters as are immediately
connected wh the infeftment of the deceased: for even this entry is considered as being

out of the regular and ordinary road; and the law accordingly makes no provision for
compelling a magistrate to proceed therein if he see cause to decline. The heir in that case
must needs obtain himself specially retoured, and proceed against the magistrate, as

against a subject superior. See Dict. pd07’

Servicemore burgiis limited also to
such rights wherein the ancestor died infeft. There is no such thing as a gengcal s
more burgi In that way the custom has always been limited, which is the sole authority
for this sort of proceeding, 4 December 1788mminev. Macconochié®i such was the

opinion of the Court.

%M. 14420.
197 A Burgess of Stirling, 1668, M. 15021.
%M. 14446 ¢cit./ dzZY Ay 3 Q& |/ N&
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There are other devices for making up titles, and still more remote from the regular
procedure. Thus an heir apparent may grant bond for a sum of money to any confident of
his own, who in return delivers an acknowledgement of trust that his receipt dicuth

is in trust only: the trustee thereon gives him a special charge to enter; and so he adjudges
the estate. Next he conveys the adjudication to the heir, in whose person it thus becomes a
title to the lands, a title whickubjects him indeed, as in fic® it ought to do, universally

to the debts of the deceased, if he possess on it, but which at the same time is a valid and
effectual title to the estate. As was found in the Gxsstv. Hepburn 25 July 1781%° 1t

has been allowed in the case even dftractly entailed estate: the procedure being
intended not to adjudge the estate from the heirs of entail but to adjudge it for them to
make up their title, 19 Jan. 1808raigie & Homev. Sir James Innes Kér° Govanv.

Skene 10 March, 1813 It is not recessary, though it is ordinary, that the bond itself
mention the particular lands be adjudgBeing an obligation for a sum of money, the

bond is authority for adjudging every right and interest, that the granter has in any estate
whatever (28 Jan. 179E, Crawfordv. Campbelt'd. It is, however, regular, and proper,

that the charge upon the bond should specify the particular character where it is clear and
indisputable, in which the truster has right to succeed, and in which he is charged to enter.
But, as this is sometimes a doubtful and ambiguous matter to the truster himself
therefore, to avoid a dangerous mistake, the practice is to charge him in all different
characters, in which he has pretensions to the subjeat of linei of provisioni tailzie

and so ori which leaves every thing opetbid. And 1 June 179(Hendersorv. do*®

109
110
111
112
113

M. 14487.

F.C., M.App. Adjud. 16, (vol. xcvii, No. 48).

Not reported (vol. cxix, No. 89).

Not reported (vol. xxxiv, No. 30).

Not reported (vol. xxxii, No. 88). See M. 15439, 15442, 4415.
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to be applied as the right shall be found to be to the particular character in which he has

right. Inglis v. Dunlop, 29 Feby. 1826

You may farther notice that such adjudication is a good title to the estate in the person of
the truster, though it should never be followed by actual possession of the reayate;
though the truster should die before the conveyance of the adjudicatiom toy his
trustee. The claim df the right to insist foii such conveyance was in him at his death;

and his heir can serve to him therein and insist for such conveyance, or he can grant a
new trust bond of his own, upon which the first adjudication is®f be adjudged, and

SO a title connected with it to the right of the subject will be acquired.PSed.

Campbell 28 Jan. 1791*°

When this mode of making up titles has been adopted, the truster, the person who uses it
as a title, to insist perhaps &process of reduction may be obliged, on demand, to
instruct and prove soe degree of propinquity between him and the deceased, to whom

he has been charged to enter: otherwise, parties in possession would be liable to be
molested with suits and chaliges at the instance of mere usurpemsere groundless
pretenders, who have no sort of title to the character of heir, which they thus assume. Any
one person, you observe, the most unconnected with the deceased, can as easily give such
a bond to a trusteas the true heir himsellt is his own private and unauthorised
operation:'® XXXX No footnote ref in copylf therefore he uses this title in any action
against ot her s, otis fit and | urslimine tohat o1
show what higpropinquity to the deceased is or if bastaglgbjected, he must prove his

legitimacyi or the like in order that his antagonist may not have to battle with a shadow.

114
115
116

(vol cxxxi, Nos. 42, 43) cit. Inglis Cochrane. Dunlop
Petit. Lady Mary Campbelhot reported (vol. xxxiv, No. 29).
So observed in McCaig infra.
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Decided upon this principle 20 Jan. 17Gib v. Boyd™’ Where a person uses a service as
his title, no such preliminary proof can be asked of him in the action; because he has
already a regular and judicial verdict upon that matter in his favour, and there is no
occasion for any other evidence of the propinquity. 28 February, IM8@Gaig v.

Sofflay™*®

| may take notice of another situation, which sometimes occurs in practicg of a
settlement being lefby the deceased, and in favour of his heir at law, but deficient in
procuratory and precept and the settlement withal of such a chathatas material for

an heir to possess upon it only. Here this course has sometimes been taken. The heir at
law conveys to a trustee all the lands contained in this settlémamd the settlement

itself, with his whole claim in interest undefi ibinding himself at the same time (which
obligation would be implied at any rate) duly to make up his titles in those lands, so as to
validate his previous conveyance of them. In pursuance of this obligation, the trustee
obtains a decree of constitution agaihgnh, ordering him to make up his titles, and
conveyi and on this he obtains an adjudication in implenieand conveys it to the
truster, the heir at law, in whose person it thus serves as a title to the lands. This, though a
common mode, is not alwayssare one, though it be as good tentative as it is called.
Lately the judges approved of such a proceeding in the case of a mere retémeler
allowed an adjudication on a trust bond and thought that it was suffiClenohranev.

Dunlop, 29 Feby. 1826 but it is not yet finally decidetf® This case related to an
adjudication on a trust bond and one as above in implement. The Court sustained the

former but dismissed the latter as improper.

117
118
119

Not reported (vol. xxvii, No. 1, vol. xxvi, No. 33, vol. v, No. 1).
M. 3989.
24 July 1820 F.C., affirmed H.L., 1824, 2 Sh. App. 115.
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[Thus much as several ways in which an heir may invest himsilfan active tight to

the estate or property of the deceased. We have next to enquire concerning the legal
burdens imposed by such investiture. That is concerning what are termed the Passive
Titles. It is an old rule derived from the Roman Law, by whioh heir was condered

the same person as the deced$®that not only the means and the estate of the deceased
but also the heirodés person and whole separ
payment of the whole debts of the predecessors Thidifferent from the law of
England™* It is to be enquired to what extent this doctrine applies in ourlfathe first

place, there is no doubt of the proposition that an universal representation applies to the
heir of line. Indeed it has more coloairtruth as to him than as to any other heir. It may

be said with great justice that he represents and is the same person as the deceased. He is
the most direct ally of the deceased by bloatie favourite of the law, and is endowed

with sundry privilegeswhich are denied to other orders of heirs. He takes up even
subjects which the deceased has acquinéthey are of proper feudal natuirédefore the

heir of conquestHe also has right to all moveables which are descendible to heirs, in
general terms, and even where by a settlement he is excluded from the profits of the
succession the law favours him to far as to give him right to everything that is not
expressly takefrom him. On the other hand, his passive representation is equally broad,
and, if, by rashly serving heir, he subjects himself to that representation, it may have the
effect of exhausting his whole separate f
representation is induced not only by a general service as heir of line, which is a direct
active title to a certain kind of subject, but is equally induced by a limited special service

in the character of heir of line to a certain estate or special subjbasservice as heir of

120 5ee D, XXIX.ii.8. pr., Nowv, XLVIII. Pr., Vinnius, Comm, 419. But see Buckland and McNair, 120, Muirhead,
2nd ed., 68.
121 Blackst. Comm., 5th ed., ii.243¢4, Stephen Comm, 11th ed., i.413, Kames, Tracts ii.114¢6.
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line, though special, ia a general declaration of the particular character, and, as we have
seen, includes a special service, whereby the heir has the same right to everything which
he would have had by a separate general sefiigs.being the case of the active title the
same is the case as to the passive title. The Roman lawyers said this was a consequence
which could by no means whatever be avoitfédilthough it be made perfectly clear

that the person served heir of line trdig not intend to take up any subject belonging to

the deceased for his own advantage, but meant the service for the accommodation of
creditors, or some other purpose, still he can have no relief from the universal
representation. That is illustrated Hyetcasedytonv. Ayton 7 July 17843 If, therefore,

a person has imprudently and hastily served heir of line, and afterwards wishes to
improve his situation by getting quit of the universal representation thereby induced, it
shall not answer his purposkeswards simply to obtain another service in the proper and
more limited character. He must first endeavour to set the former service aside by decree
of reduction, and if he accomplish this, then let him serve in the limited character. That
was accomplised in the casé\ytonv. Ayton above mentionetf* and in Marshall v.

Brown, 21 Decr. 1796%** | have now to observe that, in later practice, and, as far as the
principle of law will allow, our Judges have been disposed to confine such passive title
within due bounds. If a person has not been regularly cognosed heir by general service
and retour, but has been cognosed memaye burgj which gives him a limited active

title only, and like an inventory ascertains the subjects thereby acquired, then he shall be
liable onlyad valoremof those subjects. So it was found in the d@leeintv. Nicholson

26 Febry. 1783%° and by the fourth &icle of the decision in the caddaitland v.

122

See D., XXVIII.v.88, Inst, Il.xix.5.

123 M. 9732, cit. Crs of Aytow. Ayton
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Not reported (vol. xxxiii, No. 54).

125 \M. 9731.
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Gordon 1 Decr. 17572° Entry by precept oflare constatthough in the character of heir
of the line, is only a limited active title also, and does not, any more than a seornee
burgi, supply the want of general service, and | am inclined to think, though | cannot
support my opinion by any precedent and Erskine § 71 says the cdAfridat such an
entry does not include a representation to a general exteragdbedloremonly of the

special estate soken up'?®

2d. The heir of conquest by service is subjected to the same burdens of representation as
the heir of line. He is truly an heir at law, taking the term heir at law in its broad
signification as denoting heirs who succeed by the direction of ldevjuris Where the
circumstances are such that the succession divides into heritage and conquest, the heir of
conquest takes up the succession bytlavlo universalin virtue of his relation as much

as the heir of line does the heritage. He is a reptathee of the deceased in one point of

view, as the heir of line is in the other, and his passive representation is equally unlimited

as is the passive representation of the heir of line.

3d. At first sight it might occur that the case is different irardgo a general service as

heir male though the person be served as heir male in general: as the heir male has no
right to any thing by virtue of law but has right merely in virtue of particular destinations
made by his predecessor. But then a servicghen character of heir male is the
ascertainment of a natural qualitghe state of propinquity or relationship by blood to the
predecessor which no settlement can either give or take away. It is the finding of a special
blood relationshipg a special chacteri as the service of the heir of line is, by virtue of
which he has right to all the subjects descendible to that character, whatever the number

and description of those subjects may be. \Wrethe heir male shall have any benefit by

126
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M. 11161. See H.L., 1760, 2 Pat. 43.
1. viii. 71.
Kames, Tracts ii.180¢1. See Stair Ill.v.26.
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the possessionf éhat character depends indeed on the settlement of the deceased, in the
samemanner as the advantage of the possession of the character of heir of conquest
depends upon the acquisition made by the deceased. Still, however, the character subsists
and theperson possessed of it is entitled at all times to have it declared whether there be
or be not an existing settlement, bearing a disposition to heirs male. If there be any such
settlement, then the service as heir male is a broad declaration of hiamigjvgsts him

not with one but with every species of right contained in deeds of settlement to heirs
male. The active title is general and it, therefore, induces an universal represéfitation.
special service as heir male has the same effect, as it contains within it a general service

in the same character.

The case is very different as to a special service in the character of heir of provision. The
character of heir of provision, of tailzetc., has no relation whatever to connection by
blood. It is entirely an artificial character, depending wholly on deeds of settlement. This
sort of service, therefore, is not the ascertainment of any fixed character. It is the
declaration only of certaiflacts i that such and such a deed stands in favour of a
claimant. The deeds of settlement must be produced to the inquest, and, though it is not
indispensable that the deeds be specified in the retour, still in the claim of service and in
the Minutes of Cort mention is always made of the deeds upon which the verdict of the
jury was given. This, therefore, is the source of a distinction in the article of
representation between this service and the service of other characters. The active title
being limitedto the subjects in the settlement, the obligation or passive representation for
the debts of the predecessor ought to be limited to the value of those subjects. Our law

authorities, however, do not speak accurately as to this. Ef¥kautheres to the sttic

129 cp. Mclaren ii.1282.
130 111, viii.51
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doctrine and appeals to Stéit.But | do not find that Lord Stair has delivered any such
opinion. Dirleton, p.88*is of a different opinion and he is followed by Stew4rand
by Bankton:** The pointi that a service as heir of provision induces a reptasien

only ad valoremof the subject taken uphas however now been fully established in later

practice™® So it was found in the cagaird v. the Earl of Roseberryi6 July 17663°

Lastly, as to persons substitutedminatimin a bond for borrowed mone¥rskiné*
allows that they are liable valoremonly, because they have no occasion for a service.
But | would go farther and would apply this opinion also to substitutes who have need of

service to make up their titles when called after the fiar.

We have thus seen that the passive title of the heir of line, heir male and of the heir of
conquest infers an universal obligation for the debts of the predecessor. The heir,
however, most undoubtedly, has relief from the executors of the deceased forsatifdebt

a proper moveable or personal nature, unlbssdeceased has declared to the contrary
andburdened the heir with his debfke provision of the deceased to the contrary must

be in plain and express terms, otherwise it will be held to have been wadeef
accommodation of the creditor and not for the purpose of loading the heir. Thus, though
he has disponed and settled the estate to the heir expressly burdened with the payment of
all his debts, heritable or moveable, that is understood to have beeriait the purpose

of saving the creditors the trouble of setting aside the settlement by reduction in order to

get the estate for payment of their debts, and not for the purpose of burdening the heir

131
132

lM.v.13.
Doubts referred to with approval by Kames, Tractsii.172.

133 Answers (1762) 212.
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135
136

l.v.62, 63.
McLaren ii.1284, Bell § 1922, Comm, i. 703.
M. 14019, 5 B.S. 926.



138

with the debts, without the right of relief. Thislsi ust r at ed by two cas:

Reports, No. 8" and 4% V. Heir and Executor.

The representation of the heir is also limited in another point of view. It often happens
that the deceased has at one and the same time an heir of line, an heir of conquest, an heir
male and an heir of provision or several heirs of provision in virtusewéral different

deeds. Now a creditor of the deceased may recover from any one of those heirs, so far at
least as their respective subjects, but it is not to be supposed that the creditor is entitled to
lay the burderof the whole debt entirely on any @f them, leaving the others free. On

the contrary, there are certain established rules, according to which those different sorts of
heirs have relief from each other, and there is also a certain order of discussion
established. The person who takes #wallin the order of discussion is the heir of line,

the proper heir in general settlement by the deceased. Thus, | have said that in spite of a
general settlement by the deceased in favour of another to the prejudice of the heir of line,
the law favours tb heir of line by reserving for him every subject which does not
expressly fall under the settlement. Thistbe one hand. On the other, however, the law
burdens this reserved right before al/l ot h
unless tle settlement has expressly laid the burden of debts on the heir of provision by it.
The will of the deceased is the great regulator, and the settlement of the deceased has
declared an express predilection for the heir of provision by it. It must, theréire
understood that on him the deceased meant to bestow the estate in the best dondition
tanquam optimum maximyrinee of debts as long as any fund remains for the heir of line.
Hence, therefore, the heir of line, if he has served heir to the sulgected or omitted

from the conveyance to the heir of provision as a bond secluding executors or has drawn

heirship moveables, he has incurred a passiveatitemust be discussed before the heir

3"p.230, Russells. Russells1745, M. 5211¢3.
138 .231, Campbelly. Campbells1745, M. 5213, affd. H.L., 1749XXXXXXXXXXXXXX
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of provision.The heir of line ought, therefore, to considezll the situation of the affairs

of the deceased before he makes up titles to the residue or any part of the estate.

The law is the same in a question between the heir of line and the heir of coBou&st.

v. Brown, 19 Novr. 17823 After the heir of lne the heir of conquest is the person who
stands next in the order of discussion, because he is another species of general
representative established by law, and in circumstances admitting a distinction between
heritage and conquest he takes by the ortiawo as the heir of line does. He falls to be

discussed before any person called by the settlement of the deceased.

Among those heirs whose character is creat
is an order of discussion established by whichp@eson who is called and succeeds in
the character of heir male is made primarily answerable before any other heir of provision

called in more specific and definite or more general terms.

| have mentioned already that the heir male, though he takes onhrtue of a

settlement, is called by the settlement not individually, mmninatimas son of John or

the 11 ke; he is called by a geinngespettthathar ac
is of blood and natural relationshifn order to explairthis, put the case that part of
Johndés estate stands destined to him and t
another portion of the estate is destined to John and to the issue of his body whom failing

to another person George, a distant relatmminatim Suppose that John dies without

issue, and i survived by a brother. In these circumstances the brother a heir male takes up
that portion of the estate which is destined to heirs male, and George takes up that portion

of the estate, in which he is subsi#d nominatim after the issue of the body of John.

Now here, the consequence of the rule is that the brother, the heir male, even though he

139\, 5228.
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should get by far the least valuable portion of the estate, is liable for the debts of the
deceased and must bedalissed before George the speai@minatimsubstitute, though

the consequences be that the estate is thereby completely exhausted. The reason is that he

T the brotheii is the nearest heir male to his brother, and is called as such, and therefore,

is moreproperly the representative of his brother than George is, for whom the deceased
seems to have entertained a higher predilection. He, George, has been pitched upon
specially anchominatimout of love and favour. He has not been called under a general
desciption, such as heir male, which might apply to him or to another persordaxgo

to circumstances; but Hes been called for special lownd favour. The heir male, in

short, may be a brother, a nephew or a cousin, or a more distant relation, jusgss th
happen to be at the period of Johndés deat't
description may apply at the time, but George is caflethinatimout of favour to

himself personally, and, therefore, the law holds him as the favoured persofré¢e lof

debt, while the heir male succeeds to anything. It would make no difference in this order

of discussion, though the person who succeeds by special provision happens to be a
nearer heir to the deceased than the heir male or though he happems legdmeir of

line, as the question of relief from discussion must be tried, accordirig tcharacter

under which the person succeeds and not by that character, in which he might have
succeeded by a different set of titles. Put the case that John haglded and a brother

ard is survived by both of these persons; that on his death a part of his estate goes to his
daughter, in virtue of a special settl emen
estate goes to his brother, in virtue of theé Fae r 6 s settl ement to Jo
male. Here, the brother dbhnwho succeeds and must serve as male heir shall be liable

for the debts in preference to the gratalighter of the testator, who is no doubt heir of

line of her grandfather, but doest take the estate in that character but in virtue of the
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special destinatioto hernominatimby her grand at her 6 s deed and her
made up by special service as heir of provision caltadinatimby that deed. | have next

to observe thathere is a further rule of discussion of heirs of provision, which protects

those heirs of provision called by an onerous contract of marriage, till all the other heirs

of provision are discussed Suppose that one portiiaa of J«
way which he cannot alter to him and to is issue male of his body whom failing to his
brother James and to his issue male and that the other portion of his estate is vested in him

in absolute fee; that John marries and in the contract with his latidiessthe portion of

the estate at his disposal on the issue of the marriage, male or female; that John dies
leaving a daughter only who takes up the portion of the estate provided to the issue by the
contract of marriage and the uncle James takes tlee ptntion. In such circumstances,

James shall be liable, in the first place, for the debts of the deceased, because he is a
simple heir of provision, and because the daughter succeeds under an onerous contract of
marriage. Dirletonp.85, is of thappinion, and his opinion is adopted by Erskine §'%2

and Banktort*

To illustrate the matter further, suppose that John is possessed of a small landed estate,
and that, in his contract of marriage, he settles it upon the issue of the marriage; that he
aftewards acquires other heritable estates, all of which with his whole moveable estate he
settles on his younger children, leaving the eldest son in the former estate, and that he
binds himself to secure his widow in a certain additional annuity, and in sb fou

house rentln such case, the younger children, taking the estate by the liberality of their
father only, are certainly liable in payment of these additional provisions to their mother
before the eldest son who takes #wate as heir of provisidoy contract of marriage,

always under the condition that after the implementing they are not unsuitably provided

YO 111.viii. 52. Cp. Stair I1l.v.17, Ersk. Pr,, I1L.viii.24.
ML 111.v.69. See Montg. Bell i.249.
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themselves. To that purpose Judgement was given in th&ocadenv. Gordon 8 Decr.
17902 Nay, suppose that the father has secured thesgsioms to his widow on the
estate contracted to the heir of the marriage, still it does seem that the heir shall have
relief from the younger children; as the deceased had no right to burden that estate with
such provisions, while he had other funiidalls v. Maxwell 10 Feb. 1700, Foun*

where it was found that an heir of provision in a special sum has right to see all other

heirs of provision discussed before him.

The cases already stated are all cases of competition among different orders of heirs. |
sometimes happens, however, that questions of discussion arise among several heirs of
the same description and who have no preference the one over the other by manner in
which they are called. Thus, one deed of settlement carries one part of an eXtéte to

and another part to Jamasd another part to George. Now here, there is no good ground
for the benefit of discussion. The creditors are entitled to proceed against whom they
pleasel whichever of the parties they find convenient. But the heir wisqgpl#d the debt

is entitled to relief from the others, and the rule of ultimate liability, however, is in
proportion to the value of the estate got by each. To that purpose judgement was given in

the caséStewartv. Stewarf 10 Feby. 1792

| have hithertonoticed the rules which are established and followed in common cases.
The principle upon which they are founded, one and all of them, is a presumption of the
will of the party deceased, a presumption in many cases somewhat slender but which
upon the wholes sufficiently well foundedThe consequence is that the rules are subject

to exceptions, whenever there is sufficient evidence to defeat the presumption and show

that the deceased had a different intention. Such is the case where the obligation, the

2 M. 13028 (vol. xxxiii, No. 40), cit.t v. D2 NR2y Qa ¢ N&E &
3. 87, M. 3561.
14 Bell Ca. 220 (vol. xxxix, No. 20 and vol. x|, No. 3).
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ground of the claim, is drawn so as to relate to and concern a particular subjett only
such as an obligation to sell and dispone a certain estate or to grant an heritable security
over it. TheXXXXXXXX who succeeds to that particular estate is the only dmecan
implement the obligation, and, as the deceased by the obligation has sufficiently declared
his purpose, that heir shall be bound to implement it. The contrary opinion prevailed in
the time of Sir Thos. Craig, as he states in his treBtis€eudis2.17.19;*° namely, that

the heir of provision to the particular estate was not bound to implement this contract but
that the heir of line was bound to pay damages to the creditor fgperéormance. That
doctrine, however, was quite irreconcilable to thengwn principle on which damages

are due, namely that they are due only when implement cannot be obtained and would not
now be listened to. The heir of provision in the particular estate is able and is bound
therefore to implement and fulfil the obligatidthe is the only person who can implement

T the heir of line has no concern with iand he would b ordainesbto da There is still

|l ess room for doubt of this heirds Iliabil:@i
by infeftment in the lifetimeof the predecessor. That principle was applied in the case
Fraserv. Fraser, 13 Novr. 1804° which was a question between an heir and executors,
but which serves equally well to illustrate the principle in view. Here a person had
disponed and settled his only heritable subject in favour of a certain individual, and, in the
same deed he had nameckecutors in regard to his personal estate, and had ordered that
all his just and lawful debts should be paid by the executors and that the residue of the
executry funds should be paid to one of the executors. Now it so happened that the special
heritableestate thus conveyed to a different person than the executors was burdened with

a heritable bond which was the only debt of the deceased of any consequence, and, the

145
1. 732¢3.
“rC, M.App. Heir & Exor. 3 (vol. liii, No. 3), affd. H.L., 1812, 5 Pat, 642 sub nom. Fraser. Spalding.
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executors having paid it, it was found that they were entitled to relief from the disponee

of the estate.

But in the next place, what shall be said where the sum in question is not established upon
the estate alone, of which the succession is regulated in a particular way, but is
established equally on that estate and on another which is dédeda the heir of line? |
suppose that this is done at one and the same time by one and the same deed, and that
there is nothing else to shew the intention of the deceased. This is a more nice and more
difficult question, and was the origin of much difénce of opinion on the Bench in the
caseRosev. Rose 17 Jan. 1788 By the Judgement of the Court here it was found that

the heir of provision was entitled to a total relief of the heritable bond from the heir of
line, and such Judgement was given kgmall majority of the Court, on the notion that

the heir of provision is the favoured pers
intention clearly expressed. That Judgement, however, was altered by the House of
Lords}*® who found that the heirf@rovision paying the whole debt was entitled to relief

only from the heir of line, in proportion to the value of the estate taken by him in that
character. On the same principal it was lately found that where a debt is secured on two
subjects, each of vith is settled upon a different person, different from the heir at law,

each person, must pay in proportion to the value of the respective subjestsvas in

the case oSinclairv. Smith 14 Febry. 1798, not reportédf.

Although service and retour aeir is the most regular, it is not the only way of inducing
a representation. If, without service, the heir does not abstain from intermeddling but
intermeddles with, manages and disposes of the inheritance of the ancestor and conducts

himself in short aseir, he is held and presumed to intend to represent the deceased and

M. 5229, Hailes 1011.
1481787, 3 Pat. 66.
"9 Hume 176 (vol. Ixxix, No. 75) cit. { A y Of | AvNRraser SInEhasNis
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shall be equally liable for the whole debts of the deceased as if he had made up the titles.
This passive title is calle@estio pro haeredeand was recommended to us by the Roman
Law,°t he intention to prevent the heiros at
Erskine, in his larger work, insists at great length, and with his usual accuracy and
judgement, upon this passive titf,and to what he has said | refer you to not only
beause you will there find the doctrine fully stated, but because, though not exploded,

this passive title ofjestio pro haeredeoes not in later times so frequently form the

ground of any plea, or is so strictly insisted in as it formerly Wdsthis youhave a

strong instance in the castowbrayv. Blackburn 17 Decr. 1802, not reportét. In that

case it was found not sufficient to infer this passive title from the fact that the heir had

di sponed a part of the deceadcirelfetest Indeed at e t
this doctrine will not be applied except in very strong ca¥ds. this case the relaxation

from our ancient rules was considered so great that Sir llay Campbell, then President of

the Court, said that he should consider it as nodof@gming part of our law. | may refer

also to the casthe creditors of Blaiwv. Blair, 13 May 1791 andGordonv. Clarke, 27

Jan. 1789>° More lately still, in the cas@rown v. Campbel] 26 Novr. 1813, not

reported:>®it was found that the passive title was not incurred.

| propose in the next place to enquire concerning the passive tRlecdptio hereditatis
That is incurred by the helioqui successurysccepting and taking up in the lifetime of
the person tevhom he is heir a conveyance of part of the estate which he ought to inherit

only at the death of the owner. To shew the propriety of this passive title, | must premise

0D, XXIX,ii.20 pr., Inst, I1.xix.7.

5111, viii. 82¢86. See too Stair I11.vi, Bell § § 1919¢20, Comm, i.704¢5.
2 Not reported (vol. Ixii, No. 53).

153 Ersk. 111.viii.83 and Note. See Bell Comm, i.704.

154 M. 9734, Bell Ca. 482 (vol. xxxvi, No.2), also cited Jeffreyv. Blair.
155 M. 9733 (vol. xxvi, No. 34).

156 (W0l XXXXXX XXX XX XK XXX XXX XX XXX XXX XXXXX
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that it is a sort of substitution for the passive titlges$tio pro haereden thosesituations

where that particular passive title will not apply. It is not inferred if an heir enter on his
ancestorod6s estate on a diligence | ed again
special conveyance to, and enters possession of, the, estdoe lifetime of the ancestor,

and continues that possession by the same title after the death of the ancestor, that he
cannot be liable on the passive titlegafstio pro haereddor he does not possess as heir

but as singular successor. There wiaihius be a plain method of eluding the claim of the
creditors, and of securing a part at least of the estate to the heir how great soever the
ancestorod6s debt s marnemddethis, thedaw oatled | the aidlofahee v e r
passive title ofpreceptio hereditatisin virtue of which the heialioqui sccessuryswho

receives and possesses on a gratuitous conveyance, becomes liable for the debts of the
ancestor, contracted before the date of that right, if he entered before the death of the
ancesto and continues to possess on that right after his death. Te view which the law
takes of such a transaction is, not that it is a fraudulent one; on the contrary, the law holds
the conveyance to be right and reasonable, under the provision that it beridkernhe
burden of the granterds debts at the ti me
down, the law allows the conveyance to take effect under that burden. It presumes that,
though they have omitted to say so, the parties truly contractethe footing that the
disponee was to represent the granter and be liable for all the debts due by him at the time
of the conveyance. This is the general notion of this passive title, which may be kept in
view in the following account of the conditionader which it applies. Thus, if any thing

unfair or improper was intended by the conveyance, such intention is defeated.

1sti In order to infer this passive title, the conveyance must be made in favour of the
party alioqui successuru$ that is, the pdy disponee must be the person who would

succeed at the death of the owner as hisih&ie person who is his apparent heir. The
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notion on which the passive title is founded is that the heir by conveyance takes the
inheritance before the due and regulare. It is not, therefore, enough that the party

di sponee turns out eventwually to be the di
was not actually heialioqui successuruslf at the date of the conveyance, it was
dependent on a future evenhether the disponee should or should not be &equi

successuryghis passive title is not inferred.

2d T The conveyance in strictness ought to be of a subject with which the deceased was
once actually investetl a subject which had once been actually vested in the person of
the deceased himself. But as this rule, if strictly applied, would open a wauth it is
dispensed with where justice seems to require such a dispensation. Put the case that, in
order to elude the law, a person buys an estate, and takes the conveyance to his heir
instead of taking it to himself and then conveying it to the heire ithex passive title shall

reach the heir, upon the death of the father, and, during his life, his creditors have relief
afforded them by the act 1621 c.18, either by reduction or by an action of declarator to
have it found that the subject was actuallyghased by their debt@nd that it shall be

liable for his debts in the same way as if it had been vested in his own dexsdv.
McDonald 12 Decr. 1793, not reportett’ It may be observed, however, that Erskine §

928 lays down a different doctrine.

3d i The conveyance in question must be of a tenement or subject to which the party
disponee had right in the character of apparent heir. As this passive title is a substitute for
a service, it must relate to such a person only as might serve in the chafdue. If,

therefore, the subject in question is one to which the disponee has another right than in

the character of heir, by some special and different ground of claim as adjudication or the

" Hume 428 (vol. xIvi, No. 49).
¥ 11Lviii. 92,
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like, the passive title gbreceptio haereditatisannot aply, though he be also otherwise

heir apparent generally to the deceased but not in that particular subject.

Fourthly, the right must be gratuitous. If the heir really buy the subject and be really as
well as in form a singular successor, then his qualitiieir is dropped and the passive

title does not apply, but the creditors have no reason to complain as they have the benefit
of the price which is received from the heir. Where an unequal consideration has been
given by the disponee, he is liable in tAmount of the profit of the transaction. If

however the consideration has been megklgory, no attention is paid to it.

Lastyi The deed must be followed by accept anc
possession or by infeftment taken with the cohsé the disponee. If the disponee does

not accept till aft e mprecedieOnthe aherthand, dccording at h,
to Erskine § 87°° the acceptance of the right, or even the possession on it during the
lifetime of the disponer, is nawfficient to incur the passive title, unless the intromission

and possession is continued after the death of the disponer. This reasonable limitation of

the passive title is not noticed by any of the older authorities, and has been established in

the lenty of modern practice only. It has reasonably been considered in later times that, if

at the disponerdéds death when the amount C
renounces all further concern with the inheritance, he has not had the same advantage as

if he had served heit.he throws up the conveyance, and further (for that is necessary), if

he offer to render a fair and full account
account for such, the creditors suffer no prejudice or disadvardadeit is, therefore,

equitable and right that the passive title should not be applied to him, and he may be
relieved from the consequences of his enge

and sound.

159 11.viii.87.
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The result of this passive title when incurigdto make the disponee liable for all the
deceasedods debts due at the date of the <co
conveyance, and not at the date of the infeftment, as you might be apt to suppose. The law

is so laid down by Stair 513@®and by Erskine A 8%thadugheri t ab
Banktonds opi%fandso the caseniithvf Maestal 21tJyly 178G°° was

decided, though that does not appear from the report. The plea of the posterior creditors
was repelled and only the creditors anterior to the conveyance were found entitled to the
benefit. Lord Stai*® adds a caution, namely, that relief shall beegion reduction of the
infeftment Odupon the common reason of frau

the passive title be not inferred.

In speaking of this passive title, | have noticed certain situations in which it does not
apply, and in which siations at the same time it would be improper and unjust that the
subject should be withdrawn from the creditors without any relief to them. For all such
situations our practice has provided a remedy of one kind or another, accompanied to the
exigency ofthe case. Thus, | may have said that the passive tiflecoeptio hereditatis

subjects the disponee to such debts only as the deceased happened to owe at the date of
the conveyance If, however, the conveyance is one in point of form only, such as one
which reserves the granterdés | iferent of t
settlement and to burden or sell the lands, it is perfectly obvious that the true and real
purpose of such a deed is merely to save the heir the expence of a sesvice. A
substantially heir of provision, therefore, the disponee is held linblaloremonly for

the debts of the deceased, contracted after as well as before the date of the conveyance. |

here refer you to the cas&raham v. Abercrombie 17 Jan. 1717 (Dalrypie),

190111 vii.6.

1oL 1)1.viii.88.

192 11.vii.5. Cp. llL.vii. 10.
163 M. 2332.



150

Dict.l.p.293:% Creditors of Ruscwe. Blair, 21 July 1724°%° The case is the same as if the
father had disponed the lands to himself, whom falling to his son, in which case the son

would have taken up the estate, as heir of provision.

In like mannerno person can be sued upon this pas
and where the conveyance is to a remote heir, such as a brother, such remote heir cannot
be sued on it even after the death of the disponer. Still, however, if the conveyance leaves

the disponer insolvent and unable to pay his debts, a reduction of the conveyance upon

the act 1621 c.18 is competent, and shall have the effect of reaching the estate itself in the
hands of the disponee, and of laying it open to the diligence of allshediner 6 s cr edi
anterior to the date of the conveyan®As to the posterior creditors, they cannot have

the benefit of this plea as they did not contract with the disponer on the faith of the estate,
which they might have seen was out of his posses#idghe disponer continues solvent

after the conveyance is granted, there is no reason why the creditors should attach a
subject given away at a time when the disponer had enough left besides to pay all his
debts. This is one of the circumstances whishirtjuishes the case of the heir from that

of the stranger disponee. The former incurs a passive title, as if he had served, and
become personally liable for the debds if they had been contracted by himself, while

the claim against a stranger heir mwahpossibly be sustained for the challenge produces

no representatioin the law infers no obligation against him in these circumstances. But

the law makes amends to the creditors by sustaining process at their instance for setting

aside the conveyance as to restore the estate to their diligence.

All these cases | have stated were cases of immediate and direct conveyance, followed by

delivery of the deeds, and by possession of infeftment on the part of the disponee. Now

164229, M. 4110¢2
1% infra.
166 See Hume 429.
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let us vary the case and statettltze father does not give his eldest son immediate
possession or infeftment of any part or portion of his estate, but that he executes a
conveyance of a part only of his estate in favour of his eldest son and intended to take
effect only at his death, beag a reservation of his own liferent, and a clause dispensing
with the delivery, and let us suppose that such deed of conveyance is found in the
granterd0s repositories at his death and
estate conveyed b In such a case the disponee cannot be reached by the passive title of
preceptio haereditatisHe only gets right at the death of his fathéine proper period for

getting right. Still, however, he does not make up titles as heir, but he does so as a
disponee by proceeding on the procuratorypoecept. Neither of these, however,
prevents justice being done to the creditors of the party deceased. If the conveyance
happens not to bear a clause burdening the subject with the payment of debts and if the
granter leaves no other funds for the payment of his debts than the estate conveyed, the
creditors, whether or not the disponee be faioqui successuryshave action of
reduction on the Act 1621 c. 18 of the deed of conveyance. In these circumstasaces, th
process is competent to any creditor of the deceased, whether he was creditor before or
only became so after the date of the conveyance. The reason of this is obvious. The
conveyance is quite latent, and of no effect till the death of the granteraylw# death,
therefore, falls to be considered the date of delivery of the deed. Though, therefore, at the
real or written date the granter does not owe a shilling, still, if at his death, his means be
not sufficient to pay all his debts contracted dutigylife, the persons who have become
creditors, after the date of the conveyance, have right to reduce that conveyance. The case
is more clear if the party disponee reserved power to contract debt. On that point | refer

you to the case @lair v. the Cralitors of Ruscp21 July 1724 Dicty. 1. 292"

87 \M. 4117, 3 Ross L.C. 65.
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Let us now put the case that such partial conveyance is expressly burdened with the
payments of the granteros debts. The <case
of the disponer are relievedom the necessity diringing a reduction, they in virtue of

this clause being entitled immediately to affect the subject with their diligence and even

to attack the disponee personally for paymantalorem however, only of the subject
disponed. Thixonveyance being limitetl the extent and value of the estate is known,

and it cannot, therefore, be supposed that the disponer meant to give, or that the disponee
meant to take, the limited conveyance, under the unlimited burden of the payment of all

thedi sponer 6s debt s.

All the cases hitherto have been cases of a partial and limited conveyance. Let us now put
the case of a dispositemnium bonorum of all the heritage which the granter has or

may acquire at any time of his life, bearing a clause expressly burdening the disponee
with the payment of all the granterds debt
and that such deed remaihsat e nt and is found in the grz¢
undelivered at his death. If this question had been stated to lawyers of former times, when
the favour shown to latent deeds was lower than at present, they would have decided
against the disp@® and made him universally liable for the debts of the deceased. In
cases of such a nature it makes a substantial difference whether it is a deed in favour of
the heiralioqui successuryor is a deed in favour of a stranger. As to the latter situation,

it is to be observed that in point of principle the notion of the heir beadigm persona

cum defuncton which the whole doctrine of the passive representation is founded is
applicable to that person only who is heir by blood and natural propinquitywiaod

might serve heir, and so formally establish that identity of person if he be so inclined. It

is, also, as to such a one, that matters are open to the suspicion of fraud. Now, for these

reasons, if the disponee is not heir a t law but a stranger meuel¢ourts have thought
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it reasonable and equitable to construe this general clause, burdening the conveyance with
the payment of debts, as intended only to give the creditors more easy access to the estate,
so as to make the most of it. By accepting stmhveyance, it cannot be supposed that

the disponee meant to undertake an unlimited burden, which might ruin him. As to a
stranger disponee, who cannot easily ascer
it would be unreasonable to reduce him the dilemma of either accepting the
conveyance, which might prove beneficial or profitable to him. Accordingly, in the case
Mercer v. Scotland 6 June 1745 Kilk. 121*°® i it was found that the disponee by
dispositionomniumbonorum burdened with the payent of all debts, was liable oniy
valoremof the subject in respect the disponee was notdigiqui successurusAgain,

another judgement was given in the chtin v. Graham 12 Decr. 1776% Here the

Court altered an Interlocutor of the Lord Oralip and remitted to him to ascertain the
amount of the subject, i n vSineewhe ddte offthax i n g
decision inMercer things have been approaching more and more to that side of the
guestion in favour of the disponee in so much indeed that lawyers are dividedionopi

as to whether the heir at law, accepting such a conveyance, shall be relieved of the
universal liabilly f or the ancestoro6s debts on giVvi ng
surrender of all that he has received. | am not acquainted with any judgement to that
effect, and there certainly are strong reasons why the heir should not be so relieved. The
dispostion to the heir apparent does not give him any new right: it alters the form of the
title only, and that too more in form than in substance. If he chooses, he may repudiate the
position and may take up the estate by service. He thus shalhhave deberandj and

the right of pursuing an action of exhibitiad deliberandumand so he shall be enabled

to learn the true state of the affairs of the deceased and have the means of making a sound

1%8 Clause No. 4, M. 9786¢8
189 M. 9888.
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choice and judging whether he should repudiate the successioot. Further, if, after

all, he shall be distrustful of his situation, he has right to enter beneficio inventarii
whereby he shall be liable onbd valorem With all these opportunities | do not sebyw

he should be relieved of the universal iid¥ if he accepts the conveyance. The
observations formerly made apply to universal dispositions which do not appear till the
death of the granter. But suppose that there is a convegamgam bonurunm favour of

the eldest son and that this conveyaisc®llowed with delivery and infeftment during

the fatherdos I ifeti me, but reserving the g
debts. In virtue of this burdening clause, as well as on the passive tplaeaxdfeptio
hereditatis the son isi&ble for all the debts of the father contracted before the date of the
conveyance. But the question arises, if the father goes on to contract debts after the
conveyance, shall the son in virtue of the burdening clause be liable universally for these
debts though they amount to more than the value of the succession? Such a case is more
favourable to the disponee than that of a latent dispositibith appears in the
repositories of the granter. In the present case the heir has hengfecium invetarinor

the ius deliberandi B u t his situation is fixed unalte
before he can learn the amount of his debts. This is of the nature of a coméracivos

between the parties by which the father is relieved of his debt4, fafid to be regulated

by the will of the contracting parties, which, as it is not expressed, must be enquired into.
As the disponee undertakes the burden of debts in respect of the estates conveyed to him,
a limitation of the liability seems naturallp e implied to the value of the subjects
conveyed. Had there been no conveyance, the son might have lived and taken the
succession at the hazard of seeing the whole estate exhausted by the debts, but it is not to
be imagined that the father could meamitee, or the son to accept, the conveyance so as

to put it in the fatherdés power to ruin hi
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which the father might afterwards contract. | shall only further refer you to the case of
Smithv. Marshall, 2 Juy 1783° 1 a case in one particular different from any other case
and attended with difficulty. It, however, completely settled the point of law at issue in it.
The disponee was found liable ontyvalorem though his right was burdened with all

thedebts of the deceased. This was, however, a nice case and nearly divided the Court.

| shall now notice one passive title more which is of a limited nature and makes part of
the statute 1695 c.24° It relates to the debts of a person who has possessestatefer

a length of time in the character of heir apparent and who has died uninfeft. In such a
case, at common law, the next heir serving, and passing by this apparent heir incurs no
passive title to make him liable for the debts of the apparent heirhad never formed

any regular connection with the estate, and who was, in consequence, entirely disregarded
in making up the next heir ds ddifottheadsbtsofAs | i
this heir. t had never belonged to him, no pmr<an be charged in special to enter heir to

him, and, without this charge, no diligence can be led against the estate for payment of his
debts. Here, you observe, there is a kind of hardship on the creditors of this person, who
contracted on the faith dhe estate being his, and many of whom cannot be expected to
have consulted the records at contracting with him. Material justice, therefore, required a
deviation from the strict rule of the common law, by making the successor to the heir
apparent liabldor his debts. The statute 1695 c. 24, therefore, created a passiue title
valoremof the estate, and as to the debts only of those apparent heirs, who had possessed
the estatdor three years. In such a case, the creditors of the apparent heir are made
personal creditors only of the heir entering and passingThey are, by no means, real

creditors, though they have obtained and been infeft on heritable bonds granted by the

apparent heir. It was obviously a great stretch to make them personal crefdiba siext

7012 mo. ed., c. 39 record ed.
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heir; but it would have been a greater strétehviolence upon the lawto have allowed

a precept of infeftment flowing non habente potestatamestablish a real encumbrance.
Besides, the Statute says that the heir entering shall be f@bthe debts and deeds of

the interjected heir, which clearly induces a personal obligation only against the entered
heir. If we suppose, therefore, that the deceased apparent heir had granted a heritable
bond to his creditor, and that the creditomieft upon it; that the heir passing bye also
grants an heritable bond to his own creditor, on which infeftment is taken, in a
competition, the latter creditor is clearly preferable, as he alone has title from a feudal
proprietor. The heir passing bye doubt is liable to payhe debts of the apparent heir,

but that circumstance matters nothing to the heritable credit@r.same doctrine holds
equally true as to a tack, which an apparent heir has as little right to grant as he has to
grant a precept for infeftment. Put the case that the heir apparent has granted a tack of the
lands; that tack shall be effectual agaim& hext heir passing by as an onerous deed in
virtue of the Statute, which makes him per
But suppose that the next heir passing bye sells the lands. In such a case the tack shall not
be good against the pinaser, as it is not a regular real right flowing from the owner of

the estate. The purchaser may, therefore, remove the tenant, whose only remedy is right
of recourse against the selliethe heir passing bye in virtue of his personal obligation
under theStatute. | give you another illustration. The apparent heir contracts to sell the
lands; the buyer of the lands, as a creditor under the contract, in entitled to compel the
next heir passing bye, to implement the contract, by conveying the lands to Him. Bu
though the price of the lands remains unpaid at the death of the apparent heir, it cannot be
considered as his or am bonis of him so as to go to his executors. The usual
consequence of a sale, therefore, does not follow here, as to the disposalpateh

under an onerous contract remaining due in
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executors of the seller, but it goes asuarogatumof the lands to the next heir passing
bye.So it was found in the cafraid v. Braid, 28 Feby. 1812, noeported:’* Groat v.

Emslie 25 Feby. 1817, not reporté.If the heir dispone away the estate by gratuitous
deed granted in relation to it, the transaction is liable to be set aside at the instance of the

heir passing bye.

We shall next attend to the orderwhich the creditors of the heir apparent come in for
payment of their debts. They come in the third and last place only. The Legislature very
properly considered that this personal obligaiidhis passive titlé was contrary to the
ordinary rule of &w, and, therefore, ordered that the debts of the heir serving and passing
bye the person last vested and the debts of the person served to shall be preferable to the
creditors of the interjected apparent heir, who, therefore, came in the third anddast pl
only and who, if the subject is not sufficient to pay all these creditors, suffers the damage
arising from the deficiencyit has been found that the Statute does not apply where the
interjected apparent heir had right to the estate only as heir arstiéct deed of entalil. |

mean as to the debts and deeds prohibited by the entail no passive title can be induced
against the next heir of entail. The heir passing bye in that case does not make up any
fund, which could have been affected by the crediwbitbe apparent heir if he had made

up the titles. Even the creditors of the heir passing bye cannot attach the estate, and as
they are preferable to the creditors of the interjected heir so neither can the other creditors
be in a better situation. Thatw found in the casBrahamv. Graham 13 May 1795.”

Symev. Dewar, 14 Jan. 1803’* Symev. Ronaldson Dicksqr24 Feby. 18017° 27 Feby.
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Hume 199.
Hume 197 (vol. cxxvi, No. 52).

13 M. 15439, Bell Ca. 162 (vol. Ixxxv, No. 7).
74 1 Feb. 1803 F.C., M. 15619 (vol. xiii, No. 8).
S E.C., M. App. Tailzie 7 (Ixxi, No. 58).
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179917° Further it is to be observed that the case is quite otherwise, and a passive title is

inferred, as to debts and deeds not inconsistent with the entail, for with regard to them the
heir served is just on the footing of commlaw as if there was no entaifhe passive

title therefore does apply here. Thus, put the case that the deed of entail permits tacks to
be let for thirty years and that the heir apparent grants a tack for that period. That tack,

when followedwith possession, enables the tenant to kessession, as was found in the

case olady Glencairnv. Graham 23 May 18007’ Keayv. Marquis, 8 March 1804’8

You may attend also to this limitation of the passive title that it relates only to debts and
proper onerous deeds, for the plea of favoauwld only lie with these persons who had
trusted to their heir on the faith of his right to the estate as a means of obtaining payment
or implement. There is no reason why a mere apparent heir should be enabled
gratuitously to alter the destination of th&tate by gratuitous deedu find accordingly

t hat an infeftment of a |iferent of a quar
to be considered as an onerous deed though provided by-aupbist contract, as in the

case ofLady Glencairnv. Graham 23 May 1800, as mentioned abdVe A mere
destination of succession in an onerous contract of marriage would fall under the same
rule and be protected by the Statute as was found in th&pagwes. Oliphant Murray, 9

Decr. 1814'"° Ogilvie v. Ogilvie, 16 Decr. 1817, not reportéff. I may notice one

' i mitation more of this passive title. It
or estatd those in which he died investédare insufficient for the payment of his debts.

Put the case #t the heir apparent makes up his titles to one estate but does not do so as to

another, and that the two estates descend in different channels of succession. And suppose

7% M. 15473 (Ixxxii, No. 59). Both the decisions were affirmed by H.L., 1803, 4 Pat. 471.
Y"E.C., M.App. Heir App. 1 (vol. Ixx, No. 12), affd. H.L., 1806, 5 Pat. 134.

8 Hume 434 (vol. li, No. 48).

EC., (vol. cxvii, No. 48).

BFC, (vol. cxxviii, No. 13).
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that the estate, in which he is vested, is of itself sufficient for the paymerd dékits. In

such a case the passive title shall not be inferred against the heir who takes up the other
estate. That i s, the heir in this estate,
relief from the heir in the other estate as it will gaeter you to the case No. 75 of
Kameso6s 1st The €dbuit pidgedion the same principle in the cErsdl v.

Trail, 24 Feby. 1803, not reportélf. The fact here was that a person had entailed an
estate, in which he was infeft, in favour of a stranger, and had disponed another estate, in
which he was not infeft, to trustees for the payment of his debts. Now it was found that
the heir passing bye wa®t bound to implement this trust and pay the debts of the heir

apparent, that the entailed estate was liable, and it was sufficient for the payment.

This passive title is not limited to the case of landed estates of which there is a public
possession. kxtends also to those heritable estates, such as heritable bonds, which may
be possessed in a more private manner. Even, however, as to such heritages, it is requisite
that there be a substantial and profitable possession, such as by receiving payheent of t
sum in the bond or at least, of the annual profit or interest. It was not sufficient that the
heir apparent was merely titulo of possession, and that he might have drawn the profits.
Judgement was so given in the cBsiesv. Campbell 3 March 1790not reported®®

and again in the ca®uchanv. McDonald 7 Decr. 1796, not reportétf: The fact here

was that the apparent heir had right to the residue of the price of an estate sold by judicial
sale; but he had not got payment thereof and, therefavasifound that the case was not
within the provisions of the act. You will observe, however, that it is nospetsible

that the heir apparent possess immediately by himself. It equally serves the purpose that

the subject is possessed for him, suchfds sells the estate and the disponee possesses,

181 Rem. Dec. i.151, M. Of Clydesdale E. Of Dundonald.726, M. XXXXXX

182 (vol. Ixiii, No. 45) remitted 1808, 5 Pat. 239, cit. Richarv. Trail etc. Trs. CBtewart.
183 (vol. xxix, No. 109).

184 M. 9822, Hume, 432, (vol. xc, No. 3).
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or, if he establishes a right of liferent,cethe liferenter possessddcTurkv. Hunter, 17

Feby. 1819%°

If a succession of apparent heirs possess the estate, and each of them for more than three
years,they do not thus become successively liable for the debts of each of the preceding
heirs. The person who at last makes up titles and passes bye the whole of the several heirs

apparent shall be liable for the debts of all of them who have possesseddoyeidme

Thusmuch of the doctrine of passive titles. The harshness of these titles is rendered more
unexceptionable by an expedient, through which they may be avoided. This expedient is

the servicecum beneficio inventariiestablished by the Act 1695, 24.™ Any heir who

i's doubtful of his ancestorods funds being
representation, by accompanying his servic
and effects. This inventory must be exhibited upon oath, sigeéate witnesses, and

lodged with the Sheriff of the county in which the lands lye, or of the county in which the
deceased dwelt, if he had no lands. It must also be signed by the Sheriff, and by his clerk,

and recorded in the County books within year arthy of the death of the decegsautl,

within forty days after the expiration of this year, it must be recorded in the Records
appointed for that purpose in the General Record at Edinburgh. When those forms are
attended to the heir may proceed to sewé this he may do after the lapse of the year.

Rosev. Baillie, 5 Augt. 17892 If he do not serve till after the year, or if he intromit with

the heritage before service but after exhibiting the inventory, still that intromission shall

be held to have t&k place under the qualification of the inventory. You observe that the
service must take place after the completion of these forms, so that if the heir once serve

and incur the passive title, he shall not be relieved from his consequent liability by

185 F.C
% Hume 427 (vol. xxvii, No. 55).
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aftewards exhibiting and inventory though within year and day, for the statute implies
that the service shall take place after completion of the form of exhibiting the inventory.

Codingtonv. Trs. Of Johnstonl1 Feby. 1818°"

The effect of this kind of serwcis not absolutelyot extinguish the debts of the
predecessor in so far as they exceed the amount of the inventory. It has only the effect of
hindering a creditor in any case from drawimgpre than a rateable proportion of the
amount of the inventory. Itherefore, the heir shall misunderstand the value of the estate
and shall pay a creditor in full, in the belief that there are sufficient funds for the whole,
he cannot recover by thaetion condictio indebitiln like manner, if one creditor outstrip
another by his diligence he shall draw the full benefit of it, be the consequence what it
may to the other creditors. Judgement to that effect was given in theReid®.
Ronaldson5 Feby. 1771 (Hamiltdfi®). Herethe heir served had sold the estate and a
creditor used arrestment of the price in the hands of the buyer. That arrestment was found
to be effectual, and the creditor was found entitled to draw full payment. By the same
rule, if, at the deatbf the decesed, the estat®as encumbered with heritable debts to its

full value, the personal and postponed creditors shall be excluded altogether. If some of
the creditors neglect to give in their claims, those who do apply shall draw full payment.
In order to asatain the value of the inventory, it is competent for the heir after service to
raise an action before the Court of Session for ascertaining the value of the inventory,
and, for having it declared that he shall not be liable to any greater extent themn to t
amount of the inventory. The heir thus shall know when to say that the funds are
exhausted, and, when he can say that he has properly and legally paid off debts to this
extent, the diligence will fall to be suspended and he will be freeX>X@{casesXXX and

advantages which he may have been allowed in transacting or settling with particular

187
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F.C. (vol. cxxviii, Nos. 4 and 39), affd. H.L., 1824, 2 Sh. App. 118.
F.C., M. App. Arrestment 2.
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creditors must not be retained by the heir but must be communicated by him for the
benefit of the other creditors. This sort of servimes not limit the diligencef the
creditors to the estate of the deceaseddoes it save the heir from a personal obligation

to pay. On the contrary, the common style of the decree against the heir is not declaratory
but is a personal decree. Indeed so much is the heir lookedaapha proper debtor that

if the claim of debt is prescribed, it may be referred to and proved by the oath of the heir.
Judgement to that effect was given in the Ggmv. Gordon 15 Jan. 1784 The heir,
therefore, though served in this way, continwesepresent the deceased and is personally
liable for payment of the debts, which may be made good against his person and his
separate funds, only, however, till the amount of the inventory is exhausted, so that
whenever he shows that the amount of themeory is exhausted, he is free and liable no

longer to be troubled.

This service is attended with a tMald advantagelt is beneficial to the heir who
possesses the estate of his ancestor without incurring an universal representation, and it is
advantagous to the creditors who thus acquire a direct right of action against the heir, to
the extent of the estate, to account to them for his intromissions, whereas if the heir lay
out unentered, the creditors could draw nothing out of the estate without dieihg
expence and trouble of doing the regular diligence at common law. In making payment to
the creditors, if we trust to the authority of the decision in the \¢agehv. Young June

1733, Dicty. 1. 361 referred to by Erskine § 69 in paying the creditors, the heir is at
liberty to pay without fraud or partiality to those persons who first apply. Nay, according

to the report of that case in the Dicty. 1. 361, the heir might even secure the preference of

the creditors who first applipy granting heritable bonds on the estate. | rather doubt,

189 M. 5354 (vol. xxvi, No. 23).
190\, 5345,
191 11.viii.60.
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however, whether such is the state of the law. | rather understand that even a decree
obtained against the heir is not of itself a ground of prefereneearrant to the heir to

pay the debtofh per son obtaining it. On being ci
duty, as holding the subjects in trust for the whole, to call all the creditors into the field by

an action of multiplgpoinding that their preferences may be settled according to thei
diligences, and that each creditor who has not done any diligence may suffer his due
proportion of the shortcoming of the funds. Indeed, that such a decree is no ground for
preference or payment was found in the cagbefCreditors of McDowall of Crian 28

Novr. 1738, Dicty. 1. 362% It is very true that Lord Kaimes in reporting the case in the

Dicty. 1. 362seems willing to rest judgement on a specialty in the particular form of the
decree. But | rather supposhat this is a conjecture obtd Kaimes 6 own and was
founded on by the Court, as Lord Kilkerran in reporting the case, No. 2, p.239, takes no
notice of the circumstances having had any influence on the Court, and says that the

decision settled the general point of law.

To close our enquirgoncerning the payment of debt under the doctrine of passive titles
there is one article more, which relates to the case of a competition arising between the
creditors ofthe heir and those of the party deceased, both doing diligence for payment
against the estate of the party deceased. The question is: How stands the matter of
preference in such a case where the estate of the ancestor is not sufficient to pay both his
own debts ath those of the heir? It is obvious that, in this controversy, the equity of the
cases lies entirely with the creditors of the predecessor, those creditors who contracted
with him of the faith of that estate in which the party was vested at the time. ibhe pr
creditors of the heir have no such equitable plea of preference to advance. They could not

have trusted to the estate at contracting as the heir, their debtor, might have happened to

192 M. 5348¢9, cit. Lawsorv. Crs. of McDougall
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die before the then owner. He might too, have been excluded frosuc¢hession by the
owner selling, burdening, etc., the estate, so that the creditors of the heir must have had
but a very distant and uncertain prospect of advantage from the estate. Further, were the
creditors of the heir allowed any preference, there evéal danger of fraud by the heir
rearing up collusive claims of debt in the persons of his friends, who might attach the
estate and impart the benefit of it to the heir. Our Legislature has accordingly enforced
this by the Act 1661 c. 24?2 of which Statutethe enactment consists of three several
articles. | shall begin with the consideration of that article which is the last in the order of

the Statute, but which | think must be the first for the due understanding of the matter.

1st. The Statute declaresttihe creditors of the deceased shall not be injured or affected

by any conveyance on the disposition of the estate made by the heir of the deceased, if it
be made within a year after the death of that person. Put the case, therefore, that within
the yearthe heir sells the estate and that the purchaser is infeft on it. Still, by the Act and
contrary to common law, it shall be competent to the creditors of the deceased to adjudge
the estate, as if it had not been sold. Or, again, put the case that,thetlyear, the heir

di spone any part of t hei gmnteahdarimdesbond iosa e st &
person previously creditor of his own, or that he conveys the estate by trust deed for the
payment of all his debts generally. That bond or trustide not entitled to compete with

any afteradjudication at the instance of a creditor of the predecessor. This is plainly right
and reasonable, for, if the heir was in a state of apparency, no creditor could adjudge, till
after theannus deliberandiand even if the heir entered, it is plainly to allow the
creditors a reasonable period to ascertain the state of affairs of the deceased. Though, by
the title of the Statute, it might seem to be applicable to the case of an apparent heir only,

still however,according to the spirit and words of the Statute, it is applicable to the case

19312 mo. od., c. 88 record ed.
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of a sale made by an heir infeft, one who completegithesby sasine and infeftment,

alike as to the case of a sale by an heir in apparency only. That point was settled by t
caseMcAdamyv. the Mags. of Ayr14 June 178&* Bennetv. McLachlan 25 May

1820 The Act applies also to bonds heritable by destinatidacKayv. MacKay, 15

Feby. 1783 The nullity introduced by this part of the Statute is an absolute and
unconditional nullity, and is equally pleadable by any creditor of the deceased, whether
he has or has not already proceeded to do diligence against the estate. Though he has not
done digence, still he has right to set aside the conveyance, and so clear the way for the
operation of his diligence. So it was decided in the above mentioned dsteAdamv.

Mags of Ayt* and in several other cases, particularly in the cas€agfor v. Lord

Bracq, Kilk. 150, %" and inBell v. Lothian, 25 Feby. 1773, Wall. Collt®

2d. Having, in this way, provided effectually that the estate shall remain with the heir for
twelve months, the Statute proceeds to order that the creditors of the deceased, doing
diligence within three years of their debt
of the heir. Take the case of two adjudgers, one a creditor of the heir, the other a creditor

of the ancestorThe creditor of the predecessor shall be preferifliie adjudge within

three years to the creditor of the heir, though his adjudication happens to be two years
posterior to that of the heirds creditor.
those cases of real diligence by adjudication dondéyompetitor$ the creditors both

of the ancestor and the heir. The question here arises: How shall the preference be
regulated where after the expiration of one year the heir proceeds to grant to his own

previous creditor an heritable bond, on which ¢heditor is infeft, and where a creditor

1%4M. 3135.

1% (vol. cxxii, No. 6), 1826, 4 S. 712, affd. 1829. 3 W. & S. 449.
%M. 3137.

Y71747, M. 3128¢33.

98 EC., M. 3134.



166

of the deceased afterwards, but within the three years, proceeds to adjudge the same
lands? Now, as to the case, undoubtedly the Statute has said nothing in plain and express
terms. LordXXX Harcarse, however, remarked, long agt? and his opinion has been
followed in later time$® that it would be absurd and inconsistent that a creditor of the
heir should have it in his power to gain a preference by the voluntary deed of his debtor,
which he could nbobtain by diligence in the regular course, and that, therefore, such
heritable bond must heostponedBennetv. McLachlan 25 May 1823 This extension

of the Statute seems to be a right and reasonable extension. You observe, however, that |
have beerspeaking of the case of an heritable bond granted by the heir to a person to
whom he was previously indebted, and who could have done diligence for his interest so
as to have attached the reversion of the estate after paying the creditors of the
predecess. It is quite a different cageand | think partly, though | will not say wholly,

not to be judged by the same riilevhere the creditor by the heritable bond advanced
money to the heir immediately on the faith of and in return for the bond, and thhe fo

first time became creditor to the heir. Such a person is to be considered as in truth a
purchaser of the heritable security, and, as it is quite clear that any purchaser of the estate,
from the heir, after the expiration of the year, would be sedweems to follow that the
creditor by such heritable bond is substantially a purchaser of that infeftment and should
also be secure. There is besides no favour or partiality in such a transaction, and it rather
appears that the main object of the Statwwas to prevent favour and partiality for the
previous creditors of the heir. In tkenstruction of this Statute it is held that the widow
andthe children of the deceased have the benefit of the Statute for their provisions and
are preferable creditorso those of the heir, if these provisions are moderate and

reasonable and are in place of their legal provisions. In granting these provisions, or in

% No. 144, (Arnistonv. Ballenden1685, 2 B.S. 93).
2% Quoted in note to Stair 1.xii.29, 3rd ed., by Ersk.llI. viii. 102, and by Bell Comm, i.771 note and 772.
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conveying the estate to the heir under the burden of such provisions, the father established
an obligationon himself and on his heir to make payment. He warranted those provisions
as at the date of making them, and in that point of view the persons provided are to be
considered creditors. So it was held and decided in theHagaess etcv. Milligan 19

Jan 1816%°! Here the father, the possessor of several tacks, conveyed all his heritable
property to his eldest son, burdened with provisions to the widow and younger children,
and declared that he should not enter into possession before he had paid thesaqrov

A competition arose between the widow and younger children of the deceased and the

creditors of the heir when the former were preferred.

There is another case to which it is doubtful if the Statutory rule applies. This is a
competition between anehtable bond granted by the ancestor but not followed with
infeftment till a year after his death, and a bond and infeftment granted by the heir for an
instant advance of money after the expiration of the yidae.Statute seems to have been
intended forthe relief of those creditors who cannot do real diligence; and, as the creditor

here is not in this situation, it is doubtful if he can have the benefit of it.

If after the expiration of the year and before diligence, the heir sells to a strangeilg the sa

is good, but in a competition between the creditors of the deceased and those of the heir,

arresting in the purchaseroés hands, t hose

preferred, the price beingsarrogatumfor the estate.

201

Not reported (vol. cxxiv, No. 28).
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After this Transference by Succession, we proceed to consider Transference by
Bankruptcy, which, like the other, is a mode of transference that is common to every sort
of estate, heritage and obligations, ard the real right ofptbee corporaof moveable

subjects.

At first sight it may not occur to you how this system should operate, or be considered as

a transference of property; since it neither is attended with any change of possession, nor

i mplies any act of the bant&anathpet Ang it truth] | t o
when | here class it as a mode of transference, | do not mean to be understood strictly, as

if the situation itself, without any judicial act or declaration, vesting the creditors, did
actually straight way make them proprietorsl anasters of what had formerly belonged

to their debtor. This, undoubtedly, is not the law. The debtor, although he be bankrupt,
continues to be owner in form of all that he had formerly belonged to him; and no power

of property can be immediately exermils by any of his creditors, over any part of his

substance.

On the other hand from this we are apt at first sight to conclude, that, being owner, the
bankrupt retains all the powers of property notwithstanding his situation of affairs; and
that he may admistrate, or dispose of, his substance; that he may pay, prefer or secure,
any of his creditors, at pleasure; and consequently that any one of his creditors may take

from him, as formerly, in the course of diligence and lawful execution.

But on attending little to this subject, we soon perceive, that though in law and form the
bankrupt continues proprietor of his estate; yet the whole equitable concern and interest
therein, has truly passed from him (who has already spent and consumed the value

thereof)over to his creditors, by whom this value has been furnishetthemaith and
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credit of those funds. Though not yet vested with the actual right of his estate, those
persons are thus substantially, and in justice, purchasers thereof, by their advances made
in reliance thereon; and the debtor can no longer be considered in any other light, than as

a factor or trustee, who is in possession of it, for their behoof and advantage.

This then being his proper character and statioo longer administrating on hswvn
account, but for other$ his former powers of property must of course suffer an
abatement; and his conduct fall to be regulated by considerations of duty, to those for
whom he manages. Here, therefore, by means of bankruptcy, there is an immediate
change of the interest in property, and a suspension of the powers and privileges of

ownership in the owner, without the immediate transference of them to any other person.

It is this species of transference, and of restraint, that | now propose to cOrfsiket.
shall first notice what natural equity dictates on the subject, and then discuss our

municipal rules.

0Tis obvious then in the first pl ace, t ha
himself insolvent, and despairs of retrieving his affairs fics last is requisite to make a

bankrupt as well as the other), has no right, in any shape, gratuitously to give away any
part of his substance, and that he does a moral wrong in attemptihthé& donee, the

receiver of the right, was in the knowtg of his situation, he also is accessory to that

wrong in taking the conveyance, and cannot be allowed to hold it: and even if he was

ignorant of the situation, still when he has come to the knowledge of it, he cannot in

"'¢KS Fft2eAy3a y20S FLIISFNE KSNB Ay (GKS a{ oY W2AGK NB
O2yAARSNBR 2y | 060aiGN)I OG0 LINAYyOALX Sas L GKAY]l L YI& LINRL
Ch. 5, which is one of the most instructive in the work. Wherefore, instead of spending time on this enquiry, |

shall proceed to detail the prOV|S|ons of our own proper mun|C|paI pract|ce One of the most signal and

altdzih N2 2F GKSaS Aa GKS ! Ol | BuimesteBRENNHEDEEN Wdzf & MCcHNDPQ
contemplating going straight on from Here to p.184 omitting the intervening pages.
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conscience hold by the gift, erniciimself at the expence and to the loss of others. PI. Eq.

p.302,3?

2dly. The bankrupt is in conscience debarred not only from favouring others at the
expence of his creditors, but from favouring any one of his creditors, to the prejudice of
the rest, oof another. Not having enough to satisfy them all, yet being equally bound to
all, he is called on to deal impartially among them, and to make an equal distribution of
his effects to them, so as each may suffer the least possible, and no one comattr a gre
loss than the rest. He is therefore to abstain from making payment to any one, whether in
money or otherwise, and even from granting to any on any preference for his security or
relief, which he has not formerly obliged himself to. If indeed any tretas previously
established to himself a preference, whether by diligence or voluntary agreement, while
the debtor was solvent; that, being good at first, must continue so in all changes of
situation, and him the debtor may and must prefer in his lligioh. But father than this

he cannot go. His favour and affection are to be absolutely silent, and the distribution to

be made by him, as trustee and manager for all and each.

This is a plain and undeniable proposition. And on the other hand it seeressno
evident, that the creditors of the same bankrupt debtor, connected by their common
misfortune, and their interest in the same fund of payment, are bound from the time of
their knowing hissituation, to consider each other, and stand naturally obiedrtain
mutual duties. The feelings of private interest do no doubt, at first, strongly prompt each
individual in this situation to look on every other creditor as an enemy, and to provide for
himself, whatever the consequences to the debtor of kiseditors. But every one at the
same time feels, that there are in nature strong grounds for a bond of fellowship and

sympathy among the persons connected by such a common calamity; and, that though the

% Kames, Prs. of Equity2nd ed. (1767).
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sentiments of that tendency are apt to be stifletierfitst alarm of danger, yet these are
what all impartial persons, and even the persons concerned themselves approve, as
calculated for the common benefit, and suitable to the situation and nature of a social
being.p.3012, Il ndeed 6t ihedebtbrisiblameable fot alteanpting td secure

for any one more than his proportion, the creditor must be blameable too, who knowing

his situation, aids and concurs with him in the execution of his puripdse.

Not only so, but the creditor must evenldd@meable for attempting to take more, without

the debtords aid, by the force of | egal e
Judges of the land, should countenance and lend their aid to execute a purpose, which
justice forbids the debtor to enti@n, or compel him to do, what it will not suffer him to

do of his own accord.

This, however, you observe only touches those creditors who are in the knowledge of the
bankruptcy. Those who are ignorant of that matter may be affected by it, or not, mgcordi

to the situation they are in. If a creditor Hamna fideobtained payment in cash, there
seems to be no ground of equity for undoing this, and taking it from him. He takes his
own, indeed he cannot justly refuse the offer, and he does not participatg ivrong
intention. The same hdd where he habona fidedone compleat legaliligence and
thereby (as by a poinding for instance) recovered payment. The case of payment received
from the debtor in goods and effects, or conveyances of fund®litumis more
doubtful; because this measure is what hardly any man has recourse to till distress, and
must be supposed to create an opinion, at least a suspicion of insolvency, in the creditor to
whom it is offered. But wh arttletvwwhen a oredijor, be t h
though ignorant of the bankruptcy, has by dint of legal diligence procured to himself, not
payment, but a security only, this should not have an effect. Such a creditor is siii only

petitorio, after obtaining his security, arsth soon as the state of things is known, it is
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wrong for him to insist in prosecution of it, and wrong for a court to aid him to prosecute

it, to the prejudice of the other creditors. p.302.

It thus becomes of great moment in this department of quegtioascertain the time

when the debtor began to despair of his affairs, and the time when his creditors became
acquainted with his situation. But this you will easily see, if left open to enquiry and
investigation in each case, would lead to infinite amdless litigation; both points being
matters of opinion, only to be gathered fr
therefore almost messaryto avoid this by fixing on some presumptive standard in both
respects. Some description of situatianwihich a debtor shall be held to think himself

bankrupt, and to be universally known in the world for such.

| have laid these considerations before you by way of introduction to this subject. They
are mostly taken from that Chapter f Lor d K antitohkd ©f they powérs of a
Court of Equity with relation to Bankrupts, which | must recommend as one of the best in
the book, and useful to be read, provided you do not read it as a picture of our actual

practice.

Let us now proceed to institute that emgu to consider how far these equitable and
expedient principles, have been by custom, or the wisdom of our Legislature, adopted into

our municipal system.

| shall first lay before you an analysis of the principal Statutes on the subject, and shall
aftewards show how far our common law will give relief in situations to which the
statutory provisions do not apply. The former is much the more extensive department: for

there seems reason to believe (whether owing to our limited commerce or to whatever

*Book Il ch.V.
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othercause) that the Court of Session did not for long apply any effectual check to the

devices of bankrupteve those of the most iniquitous kifiEq p.306 7.

The first attempt at redress did however proceed (like many others of our improvements)
from that Court; which, in virtue of its delegated power to make regulations for the better
administration of Justice, did on many occasions, lay down and declare the rules of
justice, and point out to the Legislature the Sederunt of the month of July dgaifst
unlawful Dispositions and Alienations made by Dyvours and Bankrupts, which being
approved of in practice, was adopted by the Legislature, and transmuted into a Statute of

the same Titlé the Statute 1621 ch. 18th.

This Statute consists of two distinehd independent parts, which are intended for the
redress of two several sorts of abuse. The first clause, was meant for the benefit of the
bankruptdés creditors generally, by hinder.i
part of it, for his own Bjoyment, by feigned and collusive conveyances thereof, to his
confidants and familiar friends, to be held by them for his behoof. To that ends the Statute
decl ares, t hat 6al l alienations, di sposit
made by tkb debtor, of any of his lands, teinds, reversions, actions, debts, or goods
whatsoever, to any conjunct or confident person, without true just, and necessary causes,
and without a just price really paid, the same being done after contracting of lawgil debt

(to)” true creditors, To have been from the beginning, and to be in all times coming, null,

and of none av&il, force nor effect. 6

To understand this provision it will be best successively to examine the different

circumstances, that must concur in adjee bring it within the terms of the Statute.

“ Kames, supra 2nd ed. See also p.308.

12 July. Stair,l.ix.15, Ersk., IV. i.28, note, Bell Comm, ii 171, Kames, 1st ed., 226/7, 2nd ed. 307/8.
®12 mo. and recorded ed. Stair, supra Ersk., 1V,i.28, Bell Comm, supra Kames, supra 307/8.
T64A000 WINBYQO®

® Stair, Ersk., Bell Comm, ii.180, 153, Montg. Bell 180.
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And, in the first place, it must be the deed of a debtor who is insolveh& person, who

was either previously incumberesith debts beyond the value of his whole means,
including the subject now alieneak, who at least, by this conveyance, becomes unable to
discharge ther.This will probably appear to you to be one of the most natural and
indispensible requisites to the rescinding of a gratuitous alienation. In as much as, if the
debtor continues solvemfter his deed, his prior creditors have themselves to blame, if
they supercede the use of diligence, by which they may force payment all the time, and
trust him longer, till he involve himself in additional debts. Besides, that to rescind the
donationsof a solvent person, whex eventwnly becomes bankrupt, would be to restrain
and limit a person in the use of his property where there is no fraud nor wrong intention at
the time. See Bell p.10%.it does, however, appear, that thetio Paulianaof theRoman

law i a remedy somewhat allied to this dngvas given to a creditor for rescinding any
gratuitous alienation by his debtor, if he afterwards became insdivend the law does

not appear to have been compleately settled the other way Wit{80slune 167&lark

v. Stewart Dirlton i No. 139" till the case oFletcheragainstPrestonhall 15 January
1712} where the Lords, as Fountainhall tells'tiaving balanced the inconveniences

on all sides, found, that reduction did not lye, as attite of the deed the debtor had a

visible unincumbered estate, equal to all his d&bts.

% Ersk. IV. i. 32, Bell Comm, ii.180, 153, Montg. Bell 180.

' Comm, 1st ed., see p.103.

1 D,, XLILviii. See Inst, IV.vi.6 and Moyle ed. note at 547, Sanders at 435¢6. Stair, 1.ix.15, says the Act was
passed in imitation of this actio. Ersk. 1V.i.28.

12 At one time Hume referred to the fact of the Act not expressly saying that the debtor must be insolvent, and
Direlton No. 287 (infra) noting the difference of opinion on the Bench (at p.140) and giving reasons for a more
extensive application than was then applied. Even Lord Stair, p.84 (1.ix.15), he said, says the Act applies though
the debtor was not bankrupt as a broken merchant flying and that the debtor, to avoid the Act, should be not
only solvent but able to pay readily and possessed of an estate both equal to his debt and clear of all diligence.
' p.139, No. 287. M. 917¢9, Stair ii. 336. Bell Comm, ii.180 and note.

M. 924¢s, cit. Prestonhall. Fletcher.

i, 703.

1 Bell Comm, supra.
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Thus far however the receiver of the gratuitous deed still lies under a disadvantage (and
herein consists one of the benefits and advantages of the Statute, which so far makes a
stretch beyond the common law) that whereas solvency is presumed in the coaseon

here, on the contrari{XXXX the creditor has shewn the insufficiency of the funds at the

time of the question occurring, this insufficiency will be presumettp, to the date of

the deed under reductioXXXX it shall lie on the receiver theretd get the better of

this, XXX condescending on his funds at the date of the deed, and shewing their
sufficiency for his debts at the time".B.1.p.261%" XXX was given to that effect in a

question with childrenXXX August 1783,Creditors of Wardrope® and i ndeed 6
obvious, that the receiver of the deed, the conjunct or favourite pet¥otX the best
access to knowledge of XXX saffers noejustidéeunn d s o f
being put to discover them: providXXX the creditors bring thechallenge within a
reasonable time; such as makes the investigation practicable to thexXitkisr.'® 7

Decr. 1710Daes Fountainhalf®

It shall not, however, avail him, though he shaxiXKKX hi s aut hor 6s sol ven
of the deed, if he wa XX sdvent also at the date, when that deed came to take effect
XXXX delivery or otherwisé! If the debtor, for instance, haéxXX his estate to his

son, but kept his conveyance late¢¥XX undelivered, and continued for years in the
administrationXXXX enjoymeat of it T his solvency must be shown at the time of

XXXX surrendering these, and so publishing the deed; becauséXdXis only that the

deed properly begins to exist; and the anid¥XX purpose of it must therefore be tried

as at that timé*

" Bankt. 1.x.74 Bell Comm, supra and ii.172.

8 M. 974, cit. Crs. of Cult (Wardrope of Cult)The Younger Children.

' Bell Comm, ii. 181.

?%ii. 604, M. 921, v. Fullerton

L Ersk., IV.i.34, Bell Comm, .67, 105, 109, 1st ed., ii. 173, 184, Montg. Bell i.180.
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After this, of insolvency, the next requisite in degree is that the deed be gratudoas

the Statute expresses it, Owithout true ju
real | § The aeasomaf this limitation is in general sufficientlpvious; but the

precise meaning and application of the terms in which it is expressed, may require some

discussion.

These terms exclude in the first place all deeds, of whatever description, either
obligations, securities, or deeds of disposal which eaetgd in consideration of sums or

other beneficial causes instantly advanced. 20 July L87Birkenbogv. Graham® The

Statute is not applicable to any such; and about this there can be no dispute; But farther
0ti s equally set tylclead vigwingeither these waords drehe dords q u a |
of the preamble) that they do not authorise reduction of any assignation, disposition or
conveyance whatever, to a prior creditosolutumof his debt* 1 Febr. 162Bcougallv.

Binny,?® 6 Janr. 1660Newmarf® The object of this part of the Act, was not to hinder the
debtorés preference or payment of one <crec
these had touched or prepared to touch his funds with diligence, he could not be blamed

for getting rid of he most pressing), but to hinder his favouring himself or his near
connections, at the expence of all his creditors whatever. See McKen2i€ Now a

deed of the abovsort, in favour of a creditor, has a true and just cause in thexgtng

debt; which he is bound to discharge, and which is, as it were, the price of conveyance.

Dict. V. 2d p.662% 22 Febr. 171Rulev. Purdie? 13 June 176@Vatsor® 1 Augt. 1760

2 Ersk., IV.i.29, 32, Bell Comm, ii.171, 176.

M. 881, Stair i. 762, cit. Laird of Birkenbog. Graham where the disposition was in satisfaction of a bargain
of victual sold and delivered to the bankrupt about a month before the disposition, and was upheld.

* Bell Comm, ii.177.

%M. 879, Durie, 267.

%M. 897, Stair i.579, v. Tenants of Whitehall &c.

" Obs on 28 Act, 23 Parl. Jas. VI, (1675).

% Crs of Campbell Newbyth 25 Nov. 1696, infra, Moncriefv. Lockhart 13 July 1698, (M. 884, Fount.ii.11, also
cited/ 2 O1 0 dzMJAenarief) NA

%% M. 12566, Fount. 1i.640. See Bell Comm, ii.180 note, Kames, Prs of Equitylst ed. 239.
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Beanv. Strachar’™ See Argt. 15 Jan. 1788cNaughtaf® i Same was the rule under

Actio Paulianai.

For the like reasons, this clause is no hindrance to any prior creditor to take a convenience
from his debtor in security of hisclaifid Ti s true the debtor was 1
give security: but then it cannot be denied, that the security has a just and true cause, in
therealpree x i sting debt, and in the creditoroés
we must presume thae would have proceeded, if his demand of security had not been
complied with. 25 Novr. 1696Campbell F. hall** See above ardf. And Falconer, vol.

2, No. 8%° Bonds, therefore, granted to children, if they are granted only in implement of

the obligatonsundert aken iin their fatherds contr a
solvent, and if these obligations are such upon which the children might parrsice

diligence against the father, are beyond the reach of this because of the Statute (Bell,

p.81%").

Nay, more, even though the conveyance or security be quite gratuitous, it is still beyond
the reach of the Statute, if it is given under a previous obligation to that effect granted
while solvent. Such a deed is saved by the wordsn e ¢ e s s airirythedch, which s 6
denotes a deed under previous lawful obligatfo®.W.M. ag® AvismXXX Ks. No. 9,

p.55%° For instance a solvent person grants another a writing, in which, upon the narrative

of love and favour, and for enabling him to educate his family, gh@l have one, he

¥M.985,v.{ 02 Qa ,2dzy3ISNI/ KAf RNBY
' M. 907.

% Not reported, Hume Sess. Papvol. xxii, No. 37, Petit. At pp. 6¢7.

* Bell Comm, ii.176, 177.

%§.736,M.883,cit./ | Y LI6 S fv.Newhyth/ N&

* McNaughtan supra Petit. p.9.

% Grantv. Crs of Grantl0 Nov. 1748, M. 949¢953, Kames Rem Dec.li.167, Elch. Fraud, 19, Kilk. 55.
¥ Comm, 1st ed., i.688.

% Bell Comm, ii.176.

% Sir w. Miller (Lord Glenlee) agrees.

““Kames Rem. Deca S f R NHzY Q &v. KinkeidH Dec. 17NEM. 928.
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binds himself to grant him a bond upon the birth of his first child for such a sum or binds
himself to pay such a sum with his eldest daughter, when she shall be married. Now if a
child is born, and the bond is accordingly givénoughby that time the granter is
insolvent, | do not conceive that the Act 1621 will reach the bond, because it is given in
implement of a prior reasonable obligation, upon which diligence might be obtained, to
compel performance. Nothing here depends upowiliighe act was compleat in its own
terms, while he was yet solvent, and neither he nor his creditors, who as yet have done no

diligence against him, can come against it.

There are certain other sorts of deed, of which it may here be proper to tale notic
somewhat more particularly; both on account of their great frequency, and because, at
first sight, they seem to hold a middle place between onerous and gratuitous. Such are
provisions to children. Those may be in two situations, being either grantdtk in t
parentsd contr act nascitur oreby wonda gr ether wribngsadthel d r e n
children themselves existing. In either case, to make room for the question, we must
suppose, that the provisions are so conceived (which is not the commorasase)
constitute the children creditors to the father, and not merely heirs of provision to him; in
which last case they can only take their provisions out of his free substance at his death.
But when they are so conceived; still if the father at the esliof the bonds in the one

case, or at contracting his marriage in the other, was already insolvent; they are held for
gratuitous in this question, and are reducible at instance of his prior creditors under this
clause of the ActAnd this is a just consiction of them. For though the father is
naturally bound to provide for his children, this is only if he have wherewith, after
satisfying all the civil claims against him: so that in setting aside such provisions, the
judge does but disappoint the childyeof sums, which, in these circumstances, ought

never to have been engaged for in their favour. Besides, that this expedient of securing
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part of the bankruptods substance to this
himself; and (if suctprovisions were sustained) would doubtless be often resorted to for
that purpose. Though then the provisions in a contract of marriage do make the children
creditors, to the effect of reducing posterior gratuitous deeds to the prejudice thereof, and
that ypon this very Statute: still the same are themselves held for gratuitous, to the effect
of reduction at instance of prior actual creditors, if the father be insolvent at the time of
granting them: for knowing that such is his condition, he does wrong)dertake any

such obligationé! 13 Febr. 1736, Falconar Dict. 1.34% Rem. Dec. No.72, B".

p.262% Stairp.84*.

Provisions to a wife may also be in different situations. If there was amaptial
contract of marriage settling her provision, any addition made thereto by the husband,
when obaeratus is a clear, voluntary, gratuitous, and unreasonable act: 10 Fé8, 1
Campbellv. Somervillé® the parties themselves in their contract having declared their
opinion of what was a suitable provision, even to their better circumstances. 3 July 1793,

Mrs Ewingv. Douglas Herori'’

Where, in the next place, the provisionéstiedby a postnuptial contract buthis for the

first time1 not in addition to any former provisidnher claim is so far less objectionable

than in the former instance; especially if she then conveys to her husband any separate
fund of hers by way ofocher It will be there considered, that the husband is under a
natural obligation to ailment his wife standing the marriage, and to provide for her

welfare afterwards, which obligation is a cause sufficiently just and true, to take his

“LErsk. IV.i.34 (see as to this Bell Comm, i.688 note), Bell Comm, ii.176¢7, i.688 note, i.682 &c.
“? Elchies, Ranking and Sale 4, Aliment 3, Cit. v.C I f O2 y.I NR& / NH

* Kames, vol. i, Murray Kinninmong18 June, 1746, M. 990. Ersk. IV.i.33 note.

“1x.77.

*3rd ed., Lix.15.

“ M. 1000, 14 Feb. Bell Comm, i.687 note. Ersk. Supranote.

“"Not reported, Hume, Sess. Papvol. xlv, No. 24.
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provision from hewunder the Stute But withal, it is remembered on the other side, that

the provisions in a postuptial contract are not causes or conditions of the marriage; and
that the manner and extent of this obligat
situation of fortune, and actual ability to discharge it. Creditors have right therefore to
insist, that the terms of such contract ©be
not be a large endowment at their expence, but a reasonable anté saliabance as

things stand at the granting ther&bhere are accordingly many examples of life rents

and other provisions restricted in *™espect
12 July 1758n0blev. Dewar° See also R.D. No.72.(2 Febr. 186, Mrs Fergusorv.

Creditors of do™b).

The most favourable situation of all for a wife is, where her provisions are given by an
antenuptial contract and are never at@IX encreasedby any after deed: for here she
marries, at least is in law held to marin consideration, and on the faith of these
provisions. Erskin& accordingly says, that such provisions are accounted strictly
onerous deeds, and are not within the Statute: which seems to be a just rule, if we
understand it, as Lord Stair seems to have understood it, when Petisaid c o mp et e n't
provisions to wivesor husbands are not (to be) accounted gratuitous, but onadous
sustinenda onera matrimonand for othemutual provisions. But, if exbitant, they will

be liablein quantum locupletiores facti6  p*.THisl IBnitation is plainly just and

salutary. Forthe very exorbitancy of a provision, granted by one who knows that he is

* Ersk. IV.i.33, Bell Comm, i.687, ii.178.
“p.438, Lady Auchinbreck / Y LJ6 St t Q26 July, NBB4RN. §82¢OEilk., Bankr. No.4, Elch. Fraud, 12.
Ersk., supra note.
M. 15606.
zz M. 1001, Hume Sess. Papvol. Ixxxviii, No.16, cit. C S NH dz& 2. §virion ErshlBupra note.
IV.i.33.
> n.84, 3rd ed., L.ix.15. Bell Comm, ii.176, i.682 &c.
* Kames, Rem.Degii.113, quoting Stair, supra in report of Crs of Murrayw. Murray, His Daughtei8 July,
1745, M. 994.
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insolvent, is a presumption of fraud in the husband, and even in some measure in the
wi f e, who at the time of her marri age, ge
situation offortune, and, at any rate, has it in her power, if careful, to discover what it is;
whereas the anterior creditors contracted with him while as yet he was a solvent person

| have, therefore, no doubt, that even an antenupta@lision, by an insolvenperson,

may be set aside so far as it is immoderate, and | observe that this was lately decided in a
guestion even between the widow, and the children of a former marriage; who, though
creditors in one view, have certainly not so strong a claim, as pewdumsactually
advance money or other articles to the father. 8 Febr. 1D8Bcan v. Sloss™
R.De.p.113? Indeed the very report alluded to seems to take the right of a creditor to
reduce in such a case for granted, and states the question for the abnligres's more

liable to dispute.

| proceed now to what, in terms of the Statute, is a third and equally indispensible
requisite of the deed, namely that it be granted to a conjunct and confident Yerson,
meaning by a conjunct person, one who is so nearly related to the granter of the deed, that
he could not be a judge in his cad8and by a confident person, one who is in a situation

of special trust about him; his steward for instance, or clerk, onamgdiman of business,
whether agent or lawyét.As to this article it is said, however, by Lord Stair, p>84nd

the like doctrine is delivered in Erskifitthat the Act has always been understood of

alienations to any person, if without a competent poicequivalent cause onerous. In

% M. 987. Bell Comm, ii.177, i.683. Also if the husband was known to be insolvent. Bell Comm, ii.177.
% Kames, Rem. Degvol. ii, a dzZNINJ &sQpfa. / N&

> Ersk. IV.i.31, Bell Comm, ii.174.

% Ersk., supra Bell Comm, ii.175.

> Ersk., Bell Comm, supra.

% 3rd ed., .ix.15.

®11v.i.35.
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truth such challenges seem rather to be sustained at common law. See Batlised®

Sir George Mackenzie too remarks g76 hat 6in Laws introduce
(frauds)®® extensions are most necessary, becauseséimee subtle and fraudulent
inclination, which tempted the Debtor to cheat his Creditors, will easily tempt him
|l i kewise to cheat the law, if the wisdom s
Indeed it is plain, that the previous connection of ititerposed person, though it is a
circumstance tending to prove or presume fraud, makes no manner of addition to the
natural iniquity of the transaction when proven; or rather (if we are at all to distinguish in
this matter) it furnished the trustee witbnge kind of excuse. Any differendfen
between a stranger, and a conjunctamfident person, receiver of the deed, should only

be with respect to the mode of proof against ffiiand such we shall presently see is still
observed. You are to observe, wit/spect to the case of a conjunct or confident person,
that herein lies another benefit and advantage of the Act 1621, and another difference
between the remedy under the Act, and that which might have been had at common law.
At common law, you observef, the receiver of any right was the confidant or the near
relation of tle granter of that right, this was a circumstance only of evidéram article

of suspicion against the fairness and onerosity of the deed; but, of itself, it was not
sufficient to anal or set it aside, as a fraudulent deed even though the granter were
insolvent. Whereas, you observe, under the Statute fraud is prespraegymptione

juris et de jure from the confidence or near relation of the disponee, if the disponer be
insolventat the time unless the defender shall show that the deed was offekadsthat

the disponer wasnsolvent at the time of his deed, this, as | have already®Sisd,

%2 Comm, 1st ed., ii.184, quoting Mack, supra and criticising Ersk.
BsicWOKSEGaQo

® Quoted by Kames, 1st ed. 236.

% Ersk. supra Bankt. 1.x.76, Bell Comm, ii, 171, 174, 179.

®®Ersk. IV.i.27, 35. Bell Comm, ii.171, 174¢5, 177.

o7 Suprap.13.
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presumed under the Statute (though it is not so at common law) if the disponer is shewn
to be insolvent at the time when the question is tried. It is in these two articles of

presumption that the Statute aids, strengthens, and goes beyond the common law.

These then are the main requisites to found the challenge, and when these concur in the
transaction, it signifies not much what the form of it be. There is the like extension here,
from the purpose of the Statute, as in the article last spoken of; and reduction will lie
therefore of a gratuitous bond or bill of the bankrupt (as much as ofdigmaton of a

bond due to him); and in like manner, of a gratuitous surrender of any claim, or discharge
of any right, from which his creditors might have drawn money; and again of a lease by
the bankrupt granted to the trustee at undervalue, in ordes tnjoyment of the profits
through such trustee P.E. p.®5Stair 85°° Bn.p.261°% though a lease is no proper
alienation. Nay more, Sir G. Mackenzie says, 5’2#d it seems to be right, that if the
bankrupt collusively suffer a decree to go againmish for any alledged claimand
withholds a good and competent defence; this also is reducible at instance of any creditor,
verifying that defence and showing the collusion. Indeed, it is obvious, that if this were
not so understood, it would be easy tarrap collusive and fictitious claims against the
debtordés funds, which «c¢l ai ms, when thus e

debtor himself, and so a part of the estate be secured to him, for his own enjoyment.

The personds iductled Boeinfi sbureserehe gr
as to all who afterwards contracted with him, when he was divested of the fund or subject
in question, they have no reason to compfaiSee McKenzie on the Act, p.556.In

this question, however, as i most others, the debt shall be reckoned of the date when the

% Kames, Prs of Equity2nd ed.

%3rd ed., Lix.15.

0 1.x.75.

™ Stair supra Kames, 1st ed., 237, Ersk. 1V.i.44, Bell Comm, ii.172, ref. to Mack. Obs See, however, Bell
Comm, ii.172¢3. As to the necessity of an action of reduction, see McLaren 676¢7.
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ground of obligation arose, and not merely of its constitution by bill, bond or decree, or
other written constitution (see Bell, p)68 Under that limitation &lcreditors may insist,

and even the Fisk as creditor in virtue of the right of single escheat, where the bankrupt
was incurred that confiscation. Bn.p.28%onditional creditors, too, have right to insist

in such a process, and obtain decree, to oparatd¢ake effect, upon purification of their
claim.”* Nay even gratuitous creditors are not excluded; such that is who have right under
an absolute, delivered and irrevocable deed of donation, such as no longer left the
obligation in any degree at the pleaswf the donor (Bell 76§ As to the mode of
chall enge, the Statute says the rights sha
except i o ffbutso farmereldtey  jnfeftment, the challenge must be in the way
of action, because these cahbe set aside until they are produced, and it is only in the

form of action that the production can be enforced. $t&8i 4. Dict.V.1. p.69i 70.”®

With respect to the evidence to be by him produced of the gratuitous quanti¢ydeieth

under reductionthe Statute has at first sight the appearance of confining the pursuer to
the writ or oath of the grantee. But | rather take the true meaning of that part of the
Enactment to have been, to bestow a power of proving by the oath equally as the writ of
guararnee, which he would not otherwise have had; the matter being in some measure of a
criminal nature’® Be this as it may, it has long been settled in practioeleed as early as

the time of Lord Stair (who so lays down the f§wthat it behoved the granteeeing a

conjunct or confident person, to substantiate the onerosity of the deed by evidence on his

2 Comm, 1st ed., ii.173.

”1.x.83.

™ Ersk. IV.i28, Bell Comm, ii.173.

> Comm, 1st ed., ii.174. Ersk. supra

"® Ersk. 1V.i.40, Bell Comm, ii.181¢2.

" 3rd ed., 1.ix.15. Bell Comm, ii.182, Ersk.IV.i.40.

® Lord Lourer. Lady Craigl664, M. 2733, Stair i.222.
" Bell Comm, ii.179. See Ersk.IV.1.35.

% 1.ix.15. Ersk., Bell Comm, supra.



186

part, even when it bears (as it generally will when any fraud is meant) a narrative of
onerous causes. This, supposing always that the challenge is tbwitigbut undue

del ay,; for ot herwise the compl aineros |
difficulty of this proof to the other party, shall cut off the objecfibK." i No. 102132

23 Decr. 169Spencev. Crers of Dick® Indeed, at any rate, it will not be required of
him, to bring an absolute and indisputable proof of the verity of the narrative (because
that at any distance of time is very difficult to be got) but he must astruct and support the
narrative by adminiclesf evidence, (and both testimony and writs are admitted) in a
reasonable manner, so as sufficiently to remove the natural suspicion of coihision
conjunctos#4 Decr. 178Sheddarv. Sheddafr i Stair 86° Bn. 262%’. And this will more
especially be reqred of him where beside the conjunction, there is any other cause of
suspicioni as that the conveyanceasnium bonorumor that the bankrupt has retained
possession and so orf Ko. 105 i where on contrary the grantee is a stranger, it will
still lie on the party challenging to disprove the narrative of the onerous cause; and this he
will be allowed to do (though Erskine seems to say the cofitydy circumstances, and

written, and eveparole evidence, when conjoined with other. See Bell @t 8@q™

With respect to the operation of the reduction this does or does not extend to the
purchasers from the conjunct or confident person, according to circumstafcasd we

had formerly occsion to notic€” s in itself a personal ground of challenge, and does not

8 Bell Comm, ii.181. Ersk. IV.i.35 note.

8 Kilk. Bankr. 10, Blackwoodv. Crs of Hamilton1749, M. 904.

# Kilk. Bankr. 13, Elliotv. Elliot, 1749, M. 905.

# M. 1015, Fount. i.537. Kames, Prs of Equitylst ed., 244.

% Not reported, Hume Sess. Papvol. xxi, No. 45.

% 1.ix.15.

81 x.76.

% Rem. Decvol. i., Skener. Forbes1728, M. 12572. Ersk. IV.i.35.
% 1v.i.35.

% Comm, 1sted., ii.184 note2, whoNBE 250G a 9NB| Q& GOASs o
" Ersk. 1V.i.36, Bell Comm, ii.182¢3.

% Lecturesvol. IIl, p.237.
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hinder the transference of property to the person guilty ©f wthence it follows at
common law, that a third partippna fidetransacting with him, and paying a price, may
acquirethat property from him and retain it. This accordingly the Statute dedlares
whence, says Stair, p.86pt i s 6 c | e ar ditiumhealeaffeéting thee subject, s n o
but only the committer of t he f riasucH and
paticipation is presumed, where the confidence or conjunction appears on the face of the
original right and where, at the same time, the first disponer was under diligence at
instance of his creditors, or was a person of broken or suspected credit (se8338)|

and it will in that case lye on the purchaser (supposing always the challenge brought
within reasonable timefo instruct not only the onerosity of the conveyance to himself,

but that of the original right also. Bn. P.264 No.’8danry. 1680Crawfurd?® Where the

original right gives no such grounds of suspicion, it will then lye on the challenger in any
guestion with the purchaser, to establish
participation of the fraud as best he &aithe pivilege which a fair purchaser has under

the words of the Statute, which | think are declaratory only of the common law, by no
means belongs, either under the Statute or the common law to adjudgers, who do not
contract with the disponee on the faith of geeticular subject, but take their chance of

affecting it with their diligence such as it is in the person of their debtor (see Beff)p.92

It may here be asked, if the original deed is in favour of a stranger, will the purchaser
from him be also liabléo the challenge, in case of participation? The reason of which
doubt is, that 0§t Btatuteeto sustainaeductonx aganst she sirangeo f

himself when he is the first acquirer. But | have no doubt (this extension being so long

%1.ix.15.

% Comm, 1sted., ii.183, note after 4th S R &  UYeBA 3082y I SRQP2 WRAALRY
% | x.84. Ersk.IV.i.36.

% Jan. 24, M. 1012¢3, Stair ii.747, Fount.i.76, v. Ka, cited by Bankt. And Ersk.

9 Ersk. supra Bell Comm, 11.182.

% Comm, 1st ed., ii.182.
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and wdl established) that a purchaser from such a stranger is in the very same situation
with another, though it must be very difficult to procure full proof against him. See B.
P.262 No. 767 The creditors of the interposed person, getting voluntary secypiy u

the subject, are in the same situation with purchasers, and are sati@nié fide

The effect of the decree of reduction when obtained ought naturally to be in favour of the
whole creditors (not the pursuer alone) to recall the subject intorideofitheir payment,
whence it has been unduly withdrawn and to make it accessible to their diligence. Bn.
P.265%° The Statute, however, has not said this in express terms, and Kilkerran, at p.48,
reports a case (No. 1V. Bankrtffj where it was found thahe benefit of the reduction

was to the reducer only, so as to make the subject accessible to his diligence, but not to
that of the others. (Bell, p.&7). There is no need therefore, of such a challenge, where
the conveyance is given with the burden of the ant er 6 s debt s, or b e
revoke; because then the creditors have as ready access to the subject as if it remained
with the disponer. The reduction operates from it datestos, in a greater or less degree,
according as the defender appsetar be in reality guilty of fraud or wrong, or only by the

presumption of law. Bn. No.10%°

The second Cl ause of the Statute 1621 is i
said dyvours, or their interposed partakers of their fraud, shall raaievoluntary

payment or right to any person, in defraud of the lawful, and more timely diligence of
another Creditor, having served Inhibition, or used Horning, Arrestment, Comprising, or

other lawful means, duly to affect the dyvours lands, or goodprice thereof to his

behoof. In that case the said dyvour, or interposed person, shall be holden to make the

% Bankt. 1.x.76.

1% x.89, 90. Bell Comm, ii.183.

1% Clerkv. Fergussonl738, M. 2571.
192 comm, 1st ed., ii.183.

1931 x.107, p.270.
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same forthcoming to the Creditor, having used his first lawful diligence: who shall
likewise be preferred to the concreditor, who being postesidnirh in diligence, hath
obtained payment by the partial favour of
recover from the said Creditor that which was voluntarily paid in defraud of the pursuers
diligence. 0 This provi s ifferant sortsof amesefrom th¢ o r e
ot her , but withal a very common one, namel
another’® It is obvious with respect to any creditor who has been able, duly and
compleatly, to affect any part of his debt
in need of any sort of Statutory aid to protect his interest against this partial dispasitio

the part of his debtor, unduly to prefer other creditors to him for their payfhertie

diligence itself disabled the debtor so to do, by the common rules of law. If for instance

his moveables are actually poinded, or his lands adjudged with albrttms Df law, no

posterior act of the debtor for conveyance or security to a third person, can undo that real
lein. But then it happens with most diligences, that they cannot be complesttater

but consist of various successive steps, which too cdmnaaken but at considerable
intervals of time. The diligence of inhibition for instance requires a service on the debtor,

a publication at the Market Cross, and a registration in certain Books, to make it good and
effectual at all hands. In like mannesfbre a creditor can poind, he must give the debtor

a charge to pay and let tireduciaeof that charge expire; and very often the warrant of
arrestment also of his effects is contained in Letters of Horning, upon which a charge is i
like manner given. Iftherefore, the debtor were left at freedom tadde has a mindn

finding that his credit is gone, and that the diligence of his creditors begins to gather upon

him, he might naturally take advantage of the first steps thereof, to provide, by

1% Ersk. 1V.i.37, Bell Comm, ii.185.
WeKS Ftft26Ay3 y230S FLIWISIENBE Ay GKS YINBHAYY We¢KAAa A& |
¢cOKENBS 6AGK + @GASs (2 t2AYyRT OKINBS | 2NYyAy3d sAGK | O
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conveyaes and securities, for the interest of his favourites or near connections and thus
evacuate the diligence which is cursu of being compleated. It is against such
operations, that this part of the enactment is intentfednd the principle which it
proceels on is a just an fair oriethat a person who is unable to satisfy all his creditors,
does wrong in assuming any power of partial distribution, and especially does wrong in
distributing to the prejudice of a creditqui sibi vigilavit®” in proceeding tause the
diligence ofthelawT he debt or 6s own i nterest in his
duty to stand by; and forbear to intermeddle; and to let the law dispose of them as it sees

cause.

To make way for its operation, the debtor must beluent, and so situated as to
diligence either done or doing against him, as to be under difficulty, and of broken credit.
St.p.85t% 7 June 1715Tweedié® i Bell, 117 His deed must in the next place be
voluntary. By which | do not mean that it must be given entirely of his own motion,
without any demand on the part of the person who is preferred (for such measures are not
frequent, and when they happen they are voalahlthe head of the actual fraud) but that

it be such as he is not compelled to grant, and what he gets no return or consideration for
at the time of granting. This description, excludes of course all sales for a price paid, or
securities for a loan made the time"** But any other operation which, in any degree,

in any manner of way, tends to frustrate the diligence begun by one creditor and to create
to another even pari passupreference with him, is held to fall under the prohibition of

the Act; whch is here liberally construed, so as to reach every sort of transaction which is

19 stair 1.ix. 15, Bell Comm, ii.185.

%7 see D, XLIL.viii. 6.7.

% 3rd ed., 1.ix.15.

%9 M. 1037¢9, Dalr.196, v. Din Kames, Prs of Equity239.
10 comm, 1st ed., ii.186.

" Ersk. 1V.i.37, Bell Comm, ii.188.
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in any wise prejudicial 'f&orindmece, ¢changeenty i t or ¢
debtor on a decree with a view to execute a poinding of his effects, and inn coegeque

he goes to John another creditor, but only such by open accompt, and, unsolicited, grants

him a bill for the debt, to the end that John may use a personal diligence upon it on the
short induciae of six days, and so render him notour bankrupt, and by mheans

evacuate my poinding, as being withimrty days of the bankruptcy have no doubt that

this act is reducible. For it enables John to do summary diligence, which he could not
otherwise have done, and is plainly meant in defraud of my poindthda@r. 1788

Brucev. Scott'*®

The same will be held if | renew a bill that was prescribed, or grant a
bond of corroboration accumulating prior debts and thus rendering them mere beneficial.

18 June 1793 Sir Jas. Grant. Credrs of Dunbar*

You will farther observe, that even a security for a new loan will only stand, when it is
really and truly such, made without any view to elude the Statute, and not a new
transaction in point of form alone. Suppose for instance that James is a crefitorfoin 6 s

in a certain sum and that John finding diligence begun against him is desirous of giving
James a preference. For that purpose Otis
that sum to the bankrupgnd receive a heritable security for it frommhto be held in

trust for James, and that the debtor having got the money shall repay the sum to James.
The security granted in this way shall give no preference. For you observe in this way,
James gets security for a new advance indeed, but which advasggever meant to go

into the pocket of the bankrupt, or to increase his funds and the possible dividend to his
other creditors, but was on the contrary made with the express view of returning

i mmedi ately into James®d o0 wnbangropttkeatsyreallwhi c h

12 Ball Comm, ii.189¢190.
3 Not reported, Hume Sess. Papvol. xxii, No.45, ref. to by Bell Comm, ii.190,y 2 1 S£ +a WI GSNE & G NJ
4 M. 1027, Hume Sess. Papol. xlv, No. 5, cit. Crs of Dunbav. Grant Bell Comm, ii.190 note.
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receiving nothing for this new security, and continuing debtor to James, to the very same

amount as before this transaction.

It is not to securities alone for prior debts that the act extends, but to all convelyances
solutumof such debts. A conveyance of lands for instance equivalent to the debt due the
disponee, and in extinction theréobr an assignation of bondsor a delivery of goods,

in satisfaction of a prior debtis unquestionably voidable at instance of the credtu

has beerin cursuof doing the proper diligence. See Kn. No.iaSine'** It is not quite

clear, viewing merely the words of the Statute, whether the payment of a debt in cash
does or does not fall under the Enactment. It has, however, been fourtddibed not
Supra& Faler. 26 Janry. 175Forbesv. Brebner Kn. No. 15 and this it should seem
rightly: because we have no manner of diligence that is calculated to adfdctin the
debt or 6s "aodshe Statwe ptainly supposes, that tlegitor, challenging, has
begun to do such diligence as if prosecuted would carry the subject that is conveyed away
to another. Kn.Supra®® Bn. No. 1013'® In the next place, because a creditor, who
receives payment in goods or lands, and not in money, does a thing which he is not
obliged to do, and must know from the very offer of payment in that kind, that the debtor
is lapsus boniswhereas, against a deb who makes a payment in money, there is no

such suspicion, and indeed the creditor is bound to take and cannot well refuse, a payment

that is offered in that kind.

The act or deed must in the last place be in prejudice of a prior inchoate diligence at
instance of the creditor reducer. And attending to what has been already said, you will

easily see, that it is not every kind of diligence done that will give reduction of every

115

Infra.

1% Bankrupt No. 15, M. 1128, Elchies, Bankrupt, 26. Ersk. IV.i.37 note.

117

Bell Comm, ii.188. Elchies, supra

118 x.101, p.268. Ersk. IV.i.38.
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posterior measure, in favour of another creditor. The law means no moreo ithefierid

the creditor who is proceeding with diligence, against the act of his debtor intended to
disappointit: whence it follows, that the inchoate diligence must be such, which if fully
prosecuted would have affected the subject that is conveyed'&aaygreditor adjudge
therefore, cannot challenge a conveyor of moveables, not a creditor poinder a conveyance
of lands; because neither can say, that the operation of his diligence has been hurt by that
measure. But a creditor who has charged with horoamgchallenge a conveyance of the

ipsa corporaof moveables, because the warrant of that diligence is also a warrant for the
diligence of poinding. As to arrestment, there may be some room for doubt, see Bell

120120

But farther, it is not sufficient, thahé prior diligence be such as, if prosecuted, would
have covered the subject conveyed. It is material also, that the diligence be prosecuted,
and brought to completion, without an undue défayrhe reason of this is plain. On the

one hand, it is not fit,hiat the debtor should be limited and restrained, for an indefinite
length of time, on the notion that this creditor may some day or other proceed to bring his
diligence to a close. On the other, the creditor challenger has no interest to challenge the
conwyance, unless he can say, that were this conveyance out of the way, the subject
would XXX accrue to him; and this he cannot say, unless, by his compleat diligence, he
has legally affected that subject: so that the only obstacle in his way is the fraudulent
alienation. Suppose then that one has charged with hoamdggenounced and that the
debtor thereafter assigns a debt due toihisolutumto another creditor. Thiger sedoes

not intitle the charger to reduce on the Act 1621.

[But a creditor chargingvith horning may challenge a poinding.

"9 Ersk. 1V.i.39, Bell Comm, ii.186¢7.
120 comm, 1st ed., ii.187.
“LErsk. IV.i.40, Bell Commpy A A dMycS Myyd ¢KSNB Aad F y2i8 2y GKS YI



194

The effect of this reduction is not like the former, in favour of creditors at large, but the
reducer alone is benefitétf. When the subject is more than equal to payment of the
pursuero60s debts, the defenderdés right cont
debts. When there are more pursuers than one, their preference is decided at common law.
How far this reductin operates against third parties, the Statute does not say, and,
therefore, this matter is also governed by the rules of the common law, which do not

allow the fraud of the author to injure thena fidesuccessor, unless he partake dfit.

The Act 1621though it was found very useful, was, in the course of time, discovered to
be in some respects defective. Both clauses were imperfect in this respect, that they did
not establish any certain character of bankruptcy, or any ouvert act by which the fact of
insolvency was settled, but left that to be determined by an investigation of the
circumstances of each particular c&$eThe second clause was defective in this respect
that it only provided for those creditors who had done diligéffdeaving the debtorta

liberty to act as partially as he chose to those who had not proceeded so far. Thus, the
creditors were induced to be forward and precipitate in their diligence and in this way
often made their debtor bankrupt, when the smallest suspicion of his cesd#ustained

by all coming upon him at oncé® After a considerable lapse of time these defects were

at last seen and remedied by the Act 1696 ¢’ Svhich is to be regarded as a

supplement of the Act 1621.

In the first place, it supplied the first defedttbe former Acti the want of a proper

character of notour bankruptecy. It i's dec

122 Bell Comm, ii.190.

123 Bell Commy, ii.191. Cp. Mack. Obs

124 Bell Comm, ii.155, 192, Kames, Prs of EquityBk.lll, chap.v.
12 Bell Comm, ii.185.

12 Ersk. 1V.i.41. Kames, supra

12712 mo. and record ed.
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Horning and Captioun, be either Imprisoned, or retire to the Abbay, or any other
Priviledged Place, or Flee, or Abscond for hesgonal security, or Defend his person by
Force, and be afterwards found, by sentence of the Lords of Session, to be Insolvent, shall
be holden and repute on these three Joint Growmmiligence by Horning and Caption

and Insolvency, joyned with one other of the said Alternatives of Imprisonment, or
Retiring, or Flying, or Absconding, or Forcible Defending, to be a Notour Bankrupt, and
from that time of his foresaid Imprisonment, Retirement, Flying, Absconding or Forcible
Defendi ng. 6 &swusttbhan conaurntosréndenacman bankrupt: the diligence
of horning and caption being used against him: and actual insolvency, and to these must
be added one of the five following circumstangéesmprisonment, retirement to the

Sanctuary, abscondingight, or defending himself by forcé®

The Court in interpreting this Enactment have conducted themselves with much attention
to its precise terms. It is settled that the mere absconding of a person is not enough to
declare him a notour bankrupt, even thoulg consequence of horning and caption, if he

is not likeways in a state of insolvency; and on the other hand, it is not held sufficient that
he be insolvent at the time, if there is no caption against him, for both circumstances must
be coupled togethetio have that effect. As the Statute requires horning and caption,
imprisonment on a summary act of warding is not sufficiehBut a single horning and
caption at the instance of one creditor is quite endthykon one point a liberal
interpretation has beeallowed under a Judgement of the House of LGfdm the
appealed case @@rs of Woodstong. Scott 18 Feby. 1755 In that case the defender

was apprehended by a messenger, who kept him a prisoner during that night and part of

128
129

Ersk. suprg see Bell Comm, ii.158¢9.

Bell Comm, 13, 1st ed., ii.159, Ersk. infra, note.

130 Bell Comm, ii.160, Ersk. 1V.i.42, and cases cited.

131 27 Feb. 1756, 1 Cr. & Stew. 614, M. 1104, cit. ¢ dzNJ/ 0 dzf Sc&da / NE
132 M. 1102, 5 B.S. 385. Ersk. supra Bell Comm, ii.160, note.
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the next day in a public house, but not in gaol, and was then libemat@aking a partial
payment. The Court thought that thmprisonment was insufficient, but the House of
Lords reversed that Judgement and found that the imprisonment of the debtathiras

the true intent and meaning of the Act of 1696. Since that time in the c&sasef v.

Monro, 5 July 17743it was found that it was enough that the debtor had been two hours
in the messéhSee alsd she aase Maaadamv. Macilreath, 23 Novr.
17711 Encouraged by this relaxation, an attempt was made to sustain the mere act of
apprehending the debtor without having him in custody but this was refused in the cases
of Maxwell v. Gibb, 17 Novr. 17853 Richmondv. Dalrymple 15 Jany. 1789not

reported-3’

There has also been a variation in judgement in another point, namely, the sort of
evidence required to prove that the debtor has abscdfitiedthe case ofrhe Laird of

Clelandv. Kennock 9 Feby. 1705, Fount. 2ndVBfi t was found t hat the
himself from the messenger with a caption was sufficient, though he afterwards appeared
publicly and did business in the market. On the other side, in the cdsmlay v.

Aitchieson 21 Jan. 1767° where the messeagy 6 s executi on bore th
open and searched the debtords house but (
believe he made his escape from a back door, the absconding was not found to be proved,

as it was not shown that the debtor had keptof wayeo intention|

The rule on the subject seems to be, t hat

him by caption, joined with the return of an execution of search, bearing that he was

133 M. 1109, Hailes 580. Ersk. supra note. Bell Comm, ii.161 note.

134 It was held that there was no room for distinctions of hours in custody.

'35 M. App. Bankrupt 8, Hailes 453.

3% M. 1113. Bell Comm, ii.161 and note, Ersk. supra note.

%" M. 1113. Hume, Sess. Papvol. xxiii, No. 61, cit. v.5 | f NB YL B0 & ¢ NE&

138 Bell Comm, ii.162¢3 and notes.

139266, M. 1085, cit. Somervell of KennoakCrs of Clelandell Comm, ii.162, Ersk. supra note.

19 M. 1106. But this sanctioned a very dangerous doctrine of proof of intention. Bell Comm, ii.163 note.
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sought for, and was not found, do form a presumptibhi® absconding to shun the
diligence; but only such a presumption, as may be redargued by a pregnant proof on his
part, that his absence was truly accidental, and owing to other causes, and that he
afterwards continued to make his appearance in ptlien this footing went the

following JudgementsRossv. Chalmers 25 June 178%% 8 Febr. 1705Credrs. of

Cleland™*® 4 July 1783,Young againstGreive** 9 August 1785,Sheddanagainst
Donaldsom®l t shall not therefore athissmplythat he de
he was elsewhere previously, or at the time, unless this be accompanied with decisive
circumstances to show that he went thither openly, and without any view to
concealment?! 25 June 1782Rossv. Chalmers** He must clearly qualify andhow,

that he was appearing in public, and going about his business as usual. You will be
sensible of the justice of this, and of a narrow scrutiny into the excuses which may be
all edged for the debtords absencemeupgihen yo
the debtor without warning; he has been previously charged upon dadagiag and

knows therefore, very nearly, when the caption shall follow; so that it is a fair
presumption against him that he is from home on purpose to avéfdrita late case

where the messenger, bearer of the captior
him, and could not find him, and where in the course of a few days after he left the

country, the Court presumed that he was absconding at the da¢eexteitution, 21 Err.

141

Bell Comm, ii.162¢3.

M2\, 1111

S Supra

MM, 1112,

15 M. 1113, cit. Spedding/. Hodgson and Donaldson
'° Bell Comm, ii.163.
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1797 Stamonthv. Falconar*’ As far as | know the only contrary Judgement is that of

Finlay v. Atchieson21 Jan. 1767 which is not now to be regardéd.

Though a search by messenger upon the letters of caption seems thus todite fequi
constituting bankruptcy; yet | find no authority which says, thar¢ivéXX of a written
execution by the messenger is the only receivable evidence of thatwfhete indeed an
execution is requisitele solemnitatethere the want of it canndbe supplied; but the
Statute has neither prescribed this, nor said anything about the mode of proof: so that
witnesses seen to be competent to prov® ind indeed, as to some of the alternatives

in the Act, such as absconding, or flying the country,dmes not well see how they can
properly be proved in any other way. 15 Janr. 1RB@mondv. Dalrymple®*” So the

Court said 16 June 179dcEwanv. Galloway*! Found 1 March 179McMath*? 15

Jan. 1794Nalkenshaw. Muirhead*®®

| may add, with regard to retirement to the Abbiimat though the ceremony of entry in

the Books of the Balillie of the Abbay, is requisite for giving the benefit of the protection
(as was found 15 January 17@antv. Donaldson™** it does not fllow that the same is
requisite to make a retirement in terms of the Act 1696. See 3 Decr.0i¢kdon'>° For

the place itself is a protection for 24 hours, to give time for the ceremony booking; and

therefore the act of going thither, atteed with a proof of proper circumstances, to show

that this was done from fear of diligence, should seem to be sufficient.

147
148
149

Not reported, Hume Sess. Papvol. Ixxviii, No. 47, cit. Stormonth Ors., Crs of McInneg-alconer
Supra

See Bell Comm, ii.163 note.

B0 Ersk. 1V.i.42 note.

I Not reported, Hume Sess. Papvol. xxxii, No. 43.

152 Bell Oct. Ca. 22, Hume Sess. Papvol. xxxiii, No. 14, cit. v. McKellar Bell Comm, ii.161.

153 15 Jan. 1795, Walkinshaw &Mlotherwell, Crs of Wilson. Muirhead not reported, Hume Sess. Papvol.
Ixxxiii, No. 45.

% M. 5, Hailes 816. Bell Comm, ii.463.

55 M. 4, D.Falc.ii.282, Dicksornv. a A (i O K $ f BellCammyiidl63znote, ii.463 note. Bankt. IV. xxxix. 2. The
Court in Grantapproved the distinction.
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You will in the last place observe, that the Statute means to fix the notour bankruptcy
absolutely to a point: so that if the Statwyt requisitesinsolvency, and imprisonment or

the like do once occur, the debtor is from thenceforward a bankrupt, and all his deeds are
to be judged of accordingly. It is not requisite, that he continue in prison at the date of the
deed sought to be recc e d ; nor is i1t even of any momen
imprisoned, have been paid or discharged before the time when the question occurs.
Having once made him bankrupt, in terms of the Statute, the creditor therein has no
power to affect the ietrest of others, or to defeat the right thence arising to tffein.

Mar. 1791McMatht*® | did not observe that this was doubted though little has passed
about it. The contrary had once been somewhat hastily found, in a case referred to by My
Erskine, No. 42°" and by Bankton (No. 11% Kn. No. 3°% but this error (for such it
plainly is) was soon correctédKilkerran, No. 14'°° Also McMath, 1 March 1791%|
conceive then that bankruptcy being once fixed, the legal consequence can in no way be
taken off,but bya proof on the part of the bankrupt that he was afterwards restored to a
state of full solvency®® For then, to be sure, it may reasonably be pleaded, that those
creditors who do not take the opportunity of recovering their debts when they may, but
chooseto run the risk of future misfortunes, have none but themselves to blame, and
cannot claim the extraordinary remedy of the Statute. If he has paid a composition to his
creditors and got a full discharge from them, or if he has obtained a discharge ender th
Bankrupt Acts, or perhaps if he has got a decrégeskio Bonorurreither of these seems

no doubt to be equivalent.

' Bell Comm, ii.169.

57 v.i.32, who, however, cites Hopeton, infra

%) x.113.

19 Bankrupt, p.49, Crs of Hamiltow. Henry 9 Feb. 1743. M. 1092¢3, Elchies, Bankrupt 17, and Notes 46¢7,
who was of contrary view.

1% Bankrupt, p.59, Earl of Hopetoun &c. (Crs of JohnstanYlisbet & Innesd Nov. 1750, M. 1190, 1098¢9,
Kames Rem. Dedi.241.

1ot Supra See all these cases referred to by Bell Comm, ii.169 note.

192 Bell Comm, ii. 169, citing McMath, and see ii.170 note.
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The Statute having thus fixed, who is a n
being found by Sentence of the Lords of Sessionhatlnstance of any of his just
Creditors, é His Majesty, with Consent of
and whatsoever voluntary Dispositions, Assignations, or other Deeds, which shall be
found to be made and granted, directly or indisgdil the foresaid Dyvour or Bankrupt,

either at, or after his becoming Bankrupt, or in the space of 60 days of before, in favours
of his Creditors, either for his satisfaction, or farther Security, in preference to other
Creditors, s halln this elausedtisupplies mribthen mdtetiab defect of

the Statute 1621, which guarded the interest of those creditors only, who had done
diligence!?® leaving the debtor entirely free to prefer and give security as he had a mind,
among those who had demone. This Enactment on the contrary, hinders any partial
preference even among thg8&and this not only from the date of the notour bankruptcy,

but during a space before it; a still more suspicious period perhaps for such operations,

and which the State limits to 60 days.

With regard to the extent of this provisiont he wor ds of the Statut
Di spositions, Assignations or other Deedsd

payment in cash Dig.82.31%°

an operation which is not included even under the word
O6payment 6 made use of in the Act 1621. Thi
very narrow limits. The indorsation of a bill, for instance, to a prior creditor in payment,

falls under thedw, as much as the assignation of a b8Ad0 Augt. 1780Campbell v.

McGibbon'®” 16 June 1790/cEwanv. Galloway*** The Court seemed to have no doubt

193 Ersk. 1V.i.41, Bell Comm, ii.194.

1% Ersk. supra Bell Comm, ii.194¢5, Kames, supra Montg. Bell.i.181.

%yol. 1, Campbell. Graham 16 Jan. 1713, M. 1120¢2, Durwardv. Wilson 2 Feb. 1700, M. 1119, Brughv.
Gray 1Jan. 1717, M. 1125, Ersk. IV.i.41, Bell Comm, ii.196, 201¢2, Forbesv. Brebner1751, M. 1128, Elch.
Bankruptcy 26, Notes 50, Kilk. 62.

1% Ersk., IV.i.41, note, Bell Comm, ii.197.

167 M. 1139. Bell Comm, ii.197¢203.
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of reducing in such circumstances. 29 Jan. IM8Klutcheorv. Welsh'®® The delivery of
goods to a creditan solutumhas in like manner always been held a deed redu&ble,
Dic.V.l. p.831"° and was likely so found 25 June 178%ungv. Johnstor™* 22 Novr.

1797, Mclssacv. McNah'’? So foundJohn Bucharv. Alexr. Andersoni where cattle
deliverd in a public market to a creditorsolutumof his debt, and sold the same day by
that creditor to a third party who paid for them to the bankrupt, who instantly handed over

the money to this creditor, 7 March 1806hn Bucharv. Alexr. Andersor’®

The Statute farther describes these dispos
in favour of a creditor, O0either for his s
Creditorsd. Thus, t heviougly aaredi®té® anchis sherefdiea v e b «
safe, if he either buy the right from the bankrupt at a fair price, or then lends his money

and gets a security for it, thus becoming a creditor for the first'fimén.No.162"® This

is both clear by the words oftheA , and is just in itself, b
not impaired by such a transaction, but altered only in their nature. It must however
always be supposed that this advance is mamea fidewithout communication or

concert with any previous creditor, or any view to elude the Statute in his behalf. Suppose

for instancen this case, that John is a debtor in various sums to a Banking House, who
insists for a security. John accordingly agrezggtant it for a certain sum, being the

amount of his former debt, and of a further advance to be then made him by the House. It

is farther communicated to them, that this additional advance shall go to pay a certain

1% 20 May 1794, not reported, S.L. Old Sess. Papol 199, No. 7, Gordon, Tr. for Grant.

YONB]1P® LtPADIMEI 6 K2Prsi of Equityldt&d2239S i A YS&a Qd YI YSasx
0 Smithv. Taylor 19 July 1728, M. 1128, Forbes.. C 2 Nb S & Q27 3as 5716 2AVNE 24. Bell Comm, ii.196.
These two cases related to Act 1696.

M. 1141.

"2 Not reported, Hume Sess. Papvol. Ixxviii, No. 13.

'3 Not reported, Hume Sess. Papvol. Ixix, No. 69.

" Ersk. IV.i.41, 43, Bell Comm, ii.194¢5.

5 Ersk. IV.i.41, Bell Comm, ii.205, 206, Kames Prs. of Equitylst ed. 241, Montg. Bell i.182.

0 Kilk. Bankrupt, p.63, Johnstorv. Burnet and Homg?29 Jan. 1751, M. 1130¢42, Elch. Bankrupt, 27, Kames
Rem DoX¥XXXIi.246.
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partner of that House, a separate adeamhich he as an individual has already made to

John. The advance is accordingly made, and the money is paid to that partner in their
presence; and of the same date the security is given. That security will fall, as far as
relates to the original sum, eagd | 'y wi t h t h enovpm debitund died t t r o & i ¢
the part of the company; but then the company advancing, knew and saw, that the money
was to go in instant payment or a prior debt due to one of their own partners; so that the
case is truly theane as if a security were granted for that old debt itself. A decision in

Dict. Vol.I p.821"" In short the person making the advance, to have the benefit of the
exception, mu st know nothing of the bankr
money.By aidng him in that, he brings himself into the situation of the prior creditor 9

Mar. 1781Blaikie v. Robison’® (17 June 178&reditors of SetomgainstDrummond-9)

This case | the rather put, that you will find a Judgement in the Dictionary vol. I, page 82

to the contrary®

But the Court have in many late cases seen the necessity of attending to the words of the

Statute 6directly or indirectlyo a¥Wd appl yi

Suppose in like manner that George is insolvent andldmes, a personal but a favoured
creditor, applies to him for payment of his prior debt of £1,000. John tells him, that he has
it not, that he is insolvent, and that any Security to be then granted for it, will fall under
the Act. But he suggests to Jantkis device, for procuring, at one and the same time,
payment of the £1,000 to him James, and the accommodation of a farther loan to him,
John. The proposal is, that John asm@pal, and James with him as cautioner (being a

person of intire credit), sHaborrow from some third party, the sum of £2,000, and give

" Buchanarv. Arbuthnot 25 Jan. 1733, M. 1128.

178 M. 887, v. RobertsonSee Bell Comm, ii.185,188,190,229.
¥ Not reported, Hume Sess. Papvol. xxiii, No. 4.

180 Buchanansupra.

181 5ee Bell Comm, i.198¢9.
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them bond for it; that A1,000 of this shal
that the other Al,000 shal]l go into Johnos
an infeftmen in relief for the whole £2,000, in case he, as cautioner, shall be obliged to

pay it to the lender. This proposal is accordingly executed, in the faith, that this infeftment

of relief as being for anovum debitumwill be without the Act. Thereafter Joha

declared bankrupt; James, as cautioner, pays the £2,000; and he claims to be preferably
ranked on his infeftment to its full amount. To the amount of a £1,000 his preference is
clear; that being truly aovum debitumpocketed by John, the principalbdé o r . But o6
equally clear, with respect to the other £1,000, that he can have no preference; because
that part of the advance went immediately into his own pocket, for payment of his prior

debt; and to sustain the infeftment to that effect would it tiogt just the same thing, as
sustaining a security given him for that prior debt, 20 June 1G&8)t againstGrant'®?

vide 28 Febr. 1794redrs. Of Monteithy. Douglas10 Decr. 179%31 finally supported

the security as being given for what wasoaum deliumon the part of the cautioner.

In the last place, suppose that John, being insolvent, is pressed by James, a prior creditor

of his, for payment, and that in this distress he applies to George for the necessary sum.
George says that he has not the suadygbut that he is willing to bind for it, if James

will take his security. James is content, and accordingly discharges John his former
debtor, and takes a bill or bond for the sum from George. Of the same date, or soon
thereafter, John grants George lagritable bond of relief for the debt thus by him
undertaken. | f George thereafter pays Jam
creditors, if he claims on his infeftment, that claim could not be listened to. For there is

here an evident intention tduee the law, in which John garticepsfrom the first, and

182 Not reported, Hume Sess. Papvol. xxiii, No.11. Bell Comm, ii.212 note.

183 M. 1146, Bell Ca. 127, Hume Sess. Papvol. xlviii, No. 153, adhered 20 Jan. 1795, cit. Hamilton, Tr. for
a2y dSA i RaglasBelNGomm, supra Montg. Bell i.182.
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so the infeftment is held as if granted to James himself for the original debt. 7 August

1788,CarruthersagainstDouglas Heron and Comp$*

I n all these cases, you observe, the vice
borrower s undue pur pos ei wherefone,rifevé suppose nog ant
evidence of that, oO0tis of no moeydorrbwed hat t
in that way. The security will nevertheless be good to the lender, who was not obliged to
enquire concerning the use his money was to be put to, and is nowise to blame for the
bankruptds contrivance, iT 21 Jhlel78B,@rdditors@f s har e

GrantagainsiGrant,*®> 18 Febry. 1790Sir William ForbesagainsiGreig.'®®

I n construing the word O0securityo, we ar e
operation, which either gives the creditor a lein or preference onanypath&@ debt or 6
funds, or which in any wise amplifies or improves the condition of his debt, and enables

him to draw a larger dividend of the funds than he would otherwise have righfTtous

if the bankrupt, being indebted to any one by bond, on whicle tisea long arrear of
interest due, shall give him a new bond (

accumulates the arrears of interest into a capital, to bear interest in time to come; there
can be no question, that so far as relates to theibehd#fis accumulation, the measure

falls under the act 1696. It does not indeed give the creditor a preference by altering the
quality of his debt, but, what is the same in effect, it augments his debt, and so enable him
to draw a larger dividend out ¢iie funds, than he would otherwise have done, 30 Novr.

1790,McMath*®® Nay more, it was lately found, what | should have reckoned much more

'8 Not reported, Hume Ses Papvols. xxiii, No. 56, xxviii, No. 58. Adhered 19 Jan. 1790.

18523 July, not reported, Hume Sess. Papvol. xxvii, No. 43.

"% Hume Sess. Papvol. xxix, No. 89. See Montg. Bell i.182  if the cautioner is not a prior creditor and there is
no collusion, the security to a cautioner for the relief of his engagements is good.

7 See Bell Comm, ii. 198, 208.

188 Supra note 143. Bell Comm, ii.198 note, 208. Montg. Bell, .181, 294.
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doubtful, and what did accordingly very much divide the Bench, that the Act entirely cut
down and annulled a bond oérroboration, when granted no to the original creditor, but

to his executor, so as to save him the delay and expence of a confirtuatios
predecessor; by which means, as enabling him to proceed more expeditiously with his
diligence, it was thought th&ae might sometimes gain a preference over other people, 1
March 1791 McMathv. McKellar.”® The principle of this Judgement tends this length,
that it shall be objectionable to grant a bill, or bond, or promissory note, as a document of
a claim which wa previously unvouched: because though it neither augment the debt, not
give it a real l ein over any part of the d
of doing summary diligence this registration of the bill or bond, it enables the debtor
outstrip others with his diligence, or to acquirpaai passupreference with others, when

he could not otherwise have obtained it. | do not know, however, of any Judgement yet

pronounced upon this precise c&Se.

There is another class of deeds, alwhich doubts have been entertained, whether they

fall under the Act, and upon which decisions have varied at different t¥hesean

Trust Deedsi conveyances by the bankrupt of his whole effects to a trustee, for the
conversion of them into money, ancethayment of his creditors at large, so far as they

wi || go. 0Ti s tr uethat thet bankraps coutdefix @down upom is e n d e
creditors, against their will, any particular person as a manager and distributor of his
estate for their behodf! Tha was quite untenable; for the bankrupt might thus have

forced upon them for a factor, the person who would be most favourable to him, and do
them the greatest injustice. It was, therefore, always admitted, that the creditors might

displace the trustee, dnchoose another in his room, where he was the person

189 See Bell Comm, ii.197 and cases cited.

0 Ersk. IV. i. 45 and note, Bell Comm, ii.389, Kames, Prs of Equitylst ed., 245¢6.
Y Kames, supra
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disagreeable to them; he in the meantime holding the subject as a name only for their
behoof, and being obliged to denude, when required, in favour of the person chosen by
the creditor s.3 Nde2dd?K alsoBelldlsp.5%% The same holds
equally good, where the trust is of a revocable nature, and is truly not granted at the desire
nor for the behoof of creditors, but is a mere private voluntary deed of the debtors,
granted to persons inhem he himself has confidence, and intended in the main for his
own interest in the management of his affait) March 1798Thomsorv. Butter.** But

the plea was, that although the conveyance would thus fall, so far as it pretended to vest
the management and distribution in a certain person trustee; still it would subsist as being
in substance a conveyance to all and each of the creditors fopdlyeirent, in proportion

to their debts, and would thus have the effect of hindering any one of them, to acquire a
preference over another by diligence against the funds, or in any other manner of way. It
was argued in support of this notion, that the 2696 could not apply to a deed of this

sort, which so far from being fraudulent or partial, was the fairest and most equitable
thing which the bankrupt could dothat it answered the very same end with that Act
itself, namely the hindering of partial peeénces; and that it was even immoral in any
creditor to thwart or counteract him in his purpbS&he answer to this was, that as the

law actually stood, although a creditor could not take a voluntary security from the
bankrupt, yet he had the right to aog one if he could, by his legal diligence. That a
diligence, although led within 60 days, gave an undoubted preference, which the judges
did daily, and could not refuse to, sustain. That, such being the case, any deed of the
bankrupt sd whthedifectachdepritedhenm arvaay onetloém, of this

valuable privilge was undoubtedly an alienation to their material prejudice, and

%2 Sel Dec, McKellv. a O dzNB3Qjily, X766EM. 894.

Bcommbpr mMal SR®I NBTSNNAY IMKSI(sUprd.NR YI YSaQ 2606aSNBLHGAZY A
M. 1224

1% See Kames, Prs. of Equitylst ed., 245¢6.
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therefore quite beyond the powersafperson whom the law considered as already in

effect divested of all interest his estate, and as bound to continue neutcpliescent in

all questions of claim upon it. Between these different views, each of which had its
weight, decisions continued to fluctuate for the space of nearly twenty years; some of the
Judges continuatlurging the equitable principle of equal distribution; and others no less
constantly maintaining the common law right of diligence, and legal execution. The
decision which seems to have settled the point, is that of the 14 Novr. Nid6dje
againstDickson,**® which sustained the diligence of a single creditor, who refused to
accede to the bankruptods trust deed and in

funds for herself. Also 27 Jan. 176¥etersv.Dun| o p 6 s’

T affioreed ie ldosise

of Lords 18 Decr. 176%2 Various decisions, but none of them reported, have been since
given on the same side, and none the other\Wasg that this point is now at resn like
manner, though the debtor be not a notour bankrupt, yet if diligence has begust ag
him at any instance of any individual creditor, the posterior trust deed is utterly
ineffectual, and does not hinder him from proceeding with and compleating his diligence,
as if no such deed existed. The reason is that it is struck at by the 2d ofatlne Act

1621, which specially guards the interest of such creditor beginning to use the diligence
of the law. It has been so found in many cases, especidlliandrope v. Fairholme 19

Decr. 1744 (Falé®®):; see also Dict. v. 1p.852% Seealso Bell, p.554 522 The only
difference is, that there the right of challenge is peculiar to the individual who has begun

to do diligenceYou will however observe that what | have now said relates only to trusts

proceeding from a person who is notour bankruptenms of the Act 1696 or who is

19 M. 1104.

197\, 1218, Hailes 179.

98 EC., iv.389.

199 See Bell Comm, ii.390.

20030, M. 4860.

21 Mansfieldv. Brown 28 Jan. 1735, M. 1205.
202 Comm, 1st ed., ii.388.
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under diligence in terms of Acts 1621. How far a trust executed by a person who is
insolvent, but has not been brought under the description of either of those Statutes, how
far this falls under the same rule is a differem¢stion, and open certainly to a difference

of opinion, but which has held to have been settled in the negative by the decision in the
case ofWright v. Hutchison 8 Decr. 179F% (See also 30 July 176®cKell v. McLurg
(Kameg$®).) In this instance the trust deed was sustained; the grantor not being bankrupt
in terms of the Staute, so as to be disabled on that ground, and the deed being a fair and
equitable deed, truly intended for the benefit of creditors, and therefore, thawght,
notultra viresof an insolvent person, who is still owner of his estate in point of form, and

is even truly and substantially owner as far as it relates to the power of executing deeds
like this, which is nowise fraudulent or improper but ondbaetrary is calculated, that is,

for doing equal justice to all claimants on his funds. You will observe, however, that
supposing the general point to be settled that way, still there is room for ordinary
guestions of competition between such trustee gpatiee, and neacceding creditors.

For supposing such creditors to arrest for instance the rents in the hands of one of the
debtordés tenant s, whi | e tnbten pbssesson, @ has s
intimated his right to the tenants; cenlgithe arrester is preferable by the ordinary rules

of law. 14 Febr. 1797Archd. Todv. John Yound® The question relates therefore to
these cases only where the disponee or trustee has made his right compleat before
diligence is done by the non acceepimeditor.See Bellp.5882° Farther such trust deed

wi || not hi nder creditors to adjudge the

%3 M. 1221, Hume Sess. Papvol. xxxviii, No.14, cit. Hutchisorv. D A 6 & 2 yEQKAIV.i45Ndite, Bell Comm, ii.
388.

24 Sel. DedNo. 249, p.32, M. 894, Hailes 104, v.a O[ dzN.JH $upra ¢ NA

% Not reported, Hume Sess. Papvol. Ixxiv, No. 53.

206 Comm, 1st ed., ii.386.

y €
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effect of accumulating their debts, and so doing themselves jus¥eéx v. Lord Errol,

June 1797

The Statute farther qualifies the deeds which)X@X be its objects as voluntary deeds.
This is an equivocal expression, which may either be construed as excluding all deeds but
those which are granted under the compulsion of legal diligence, or incaveasense,

as also excluding deeds that are granted in implement of a prior obliggkotX ,
accordingly has been a point of controvef§yand XXX decisions were formerly given

for the creditor having<XX prior obligation for security in his favour. (e 1790

Dixon i so the Court sait’®These are 20 February 17#oustounagainstStewarté*

and 19 Novr. 1783Spottiswoodagainst Robertson Barclag' In the first of these
Reports, you will find the argument on both sides stxtX large: in the last of #se

cases, the Judgement being brought under review by reclaiming petition, the matter was
thought so doubtful, that the prevailing party submitted to a compromise. In fact the point
has since been settled otherwise by the Judgement of the 5 Jundli&@B8editors of
Broughv. Spanki€*? And upon this ground, which seems to be reasonable, that once a
person is notour bankrugte is bound to remain absolutely neutral as to the implement of
all obligations whatsoever. If the person who has the obligation to give him security, can
acquire one by doindiligence on that obligation in course of law, it is well. Let him
proceed to d so. The bankrupt cannot oppose him therein; 16 Novr. Pr@srosev.

McLean?®® If not, or if he does not think of it, the debtor is not to take care of his

2" Not reported, Hume Sess. Papvol Ixxvi, No. 38.

2% Bell Comm, ii. 209¢10.

2% Dixonv. Hamilton, Trs. For Twyfortlé June, not reported, Hume Sess. Papvol. xxx, No. 48, where MS.
note by Hume that L.P. desired the collectors of decisions to guard against considering this case as a decision
on the effect of a prior obligation. Decree was given in this case on its special facts.

# M. 1170, 5 B.S.386, Hailes 468, cit. Houston & CaBell Comm, ii. 209 note.

211 M. 1177, Hailes 931, Bell Comm, ii. 209 note.

22 M.1179, Hume Sess. Papvol. xliv, No. 33. Bell Comm, ii. 210 and note.

B Not reported, Hume, Sess. Papvol. Ixviii, No. 9. Bell Comm, ii. 210 note.
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particular interest for him. The other creditors are entitled to take advantage of his
negligenceand inattention, and the debtor is not by his voluntary deed to deprive them of
that advantage. There is in short no substantial difference between the obligation to grant
a deed, a security, and the obligation to pay a sum of money. The creditoreircags,

has equally trusted, for the time, to the personal credit of his debtor; who, after the 60

days, must not therefore interfere in his favdir.

Before quitting this point, | must however observe, that no act or deed falls under the
operation of theaw, if it be such as is compleated without any interposition of the

b ankr up’Thss apersbnlin his contract of marriage grants a precept for infefting
his wife in a certain jointure, and being himself uninfeft he assigns his title deeds to her in
order that she may infeft him also and thus validate her own liferent. She infefts him
accordingly,at a distance of time when he is notour bankrlipts act is not reducible:

for it takes place at the time without his concurrence, or perhaps his knewhaud) in
consequence of a compleat power previously bestowed when he was solvent, 12 Novr.
1799Thos. Milnev. Marjory Finlay.?'® The deed of liferent itself, you observe, in such a
case is not exceptionable, as beingpaum debitunand for an onerous cauSé.And as

this liferent was validated and confirmed not by any new act of hig &itly new deed

done in her favour in his state of bankruptdybut in pursuance of a previous power and
faculty bestowed upon hérthere was nooom for challenge of this. However that be, the
Court have alwise been w#us not to admit any proof by testimony, of verbal
communing or agreements to grant the security at the date of the advance or contraction.

The disposition, any interposition,csgity or whatever it is, will alwise be held as of its

See, however, later contrary view. Bell Comm, ii.210.

215 Bell Comm, ii.200, 207¢8, Montg. Bell i. 184.

M. App. Bankrupt, 10, Hume Sess. Papvol. Ixviii, No. 2, cit. Mitchellv. Finlay Marjory Finlay was the wife

of Jas. Milne. Alsoa O[ | 3 | v, cLaganRIMay 1800 F.C., M. App. Bankrupt 11, S.L. Old Sess. Papol.
412, Nos. 24, 29.

See Bell Comm, supra
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own date only, unless a prior written obligation or agreement to grant it, can be produced:
And indeed it would be dangerous to receive the vague and uncertain testimony of
witnesses to previous commugs of that sort, which in fact no one trusts to in matters of

the kindi 19 Novr. 1788Blackv. Allason?*®

[1't is fixed | aw, t hou g traothenullig ofghe Acdis Lo r d
total, and excludes the granter in the deed from evpariapassupreference with the

other creditorg?°

The effect of this nullity as to third parties acquiring right to the demch fideis
governed by the common rule of |l aw, whi ch

fraud®}

It is also clear that every person is in this question accounted a creditor, and may pursue
reduction on the Statute who has any sort of personal claim for implement or performance
against the debtor as well as he who is creditor in a sum of money. Eorcmsif a

person by minute of sale becomes bound to sell his lands, and afterwards, when bankrupt,
grant a heritable security on these lands to a prior creditor, this is reducible at instance of
the purchaser of the lands30 Novr. 1797,Lord Kinnoulv. David Pagarf®? You
observe, however, that under this act, as under the Act 1621, the privilege of reduction
belongs to such creditors only whose debts were contracted before the date of the security
in questioni that is, before the date of the seisinetaithereon, 19 Novr. 178Robertson

Barclayv. Lennox*?®

218 Not reported, Hume Sess. Papvol. xxiii, No. 58.

9 prs. of Equitylst ed., p.240.

?2 Bell Comm, ii. 244, 4th ed., ii. 216.

221 see Bell Comm, ii.190¢1, i.309¢10.

22 Not reported, Hume Sess. Papvol. Ixxviii, No. 29.

22 M. 1151, where this part of the judgement however is omitted. See Bell Comm, ii.195.
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[ The Statute contains two other cl auses.
Heretable Bonds, or other Heretable Rights, whereupon Infeftment may follow, granted
by the foresaid Bdaupts, shall only be reckoned, as to this Case of Bankrupt, to be of
the Date of the Sasine lawfully taken thereon, but prejudice to the Validity of the said
Heretable Rights, as to all other Effects
is plainly calculated to give a fuller effect to, the preceding Bhdts operation is to

oblige the other creditors of a debtegrgens ad inopianto take infeftments on their
warrants for their own sakes, by which means other persons are prevented frimg trust
the debtor, whereas if their sasines might have been taken within the sixty days and if the
date of the conveyance had been the rule, then all the creditors of the bankrupt who were
any way connected with him, would have waived taking sasine, by wieeims persons
contracting with him afterwards would have remained ignorant of the state of his
credit?® This part of the Statute is subject to the same limitation with the former in the
case ofnova debitafor if an heritable bond for a new debt is takeithin a few days of

the statutory term of sixty days and sasine proceeding immediately thereon happens to be
within that space, such creditor will notwithstanding then be effectually secured. In short,
this clause was meant only to hinder partial prefegsramong prior creditors, and has no

relation to such creditoré]

Judged of at different times, but finally settled as | have said, by Kilkerran Kd.i16

June 5 1793Credrs.of Brough??®i so mentioned. 12 Novr. 179itchell v. Finlay.?*

224 Bell Comm, ii. 213 &c.

225 Bell Comm, ii. 213 &c.

22 Bell Comm Ii. 207. Ersk. IV.i.43.

27 Johnstoner. Burnet & Humel751, M. 1130¢42, Elch. Bankrupt, 27, Kames Rem. Dec. li. 246, Ersk. supra
228 Supra

2 SupraBell Comm, ii.207. Ersk. supra note.

T
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An attempt has also been made at an extension of the Act in another respect, namely by
holding, that in all questions under the Act the seisin is to be held as of the daté only
the registration thereof. The reason against this is, that the Act ofrtigeysar anent the
preference of real right8® which introduced this rule, was only meant for the
competition of infeftmentsnter se or with diligences requiring registration. On these
grounds Judgement was given, 17 Febry. 1TiBditors of MenziesDalrymple?*
finding the date of the seisin the rule, and all doubts on the subject (for such were
entertained Bn. No.16% doubts) were put an end to by a late decision to the same effect,

13 December 178B9ouglas Heron and CoggainstMaxwell®3

The right of dallenge on this clause of the Act belongs, not only to all creditors
contracting before the date of the precept but to all contracting between that and the date
of the seisirf>* For as, in the construction of the Statute the bond is of the date of the
seisine, all persons who have by that time become creditors, have right to an equal
distribution of the estate with the holder of that security. This had been called into
question; It was settled 19 November 1783pbertson BarclaygainstLennox’> The
Statute does not contain any similar declaration with respect to assignations, for holding
them as of the date of the intimation, by which they are publisteed it was therefore
found, that in all questions under the Act the assignation is to be held as of its own and
real date. See 8 July 1788ay againstThomsorf° If, however, it is an assignation of
moveablecorpora though dated long before the 60 days, still, if the bankreiains

possession till that period, and only makes delivery while it is still running; then |

2%0¢.18, 12 mo. and record ed.

231189, Bruce i. 87, M. 981. Ersk. supra

%2 x. 109, pp. 270¢1. He thought this rule might be of dangerous consequence.

%3 M. 1244. Ersk. supra note. Bell Comm, ii.213. The date of registration was later by statute made the date.
Bell Comm, do.

2% Bell Comm, ii.195.

% M. 1194, Hume Sess. Papvol xxv, No. 29, cit. v. Sinclair & Ccrsk supranote, Bell Comm, ii.215, 208. This
was later altered to the date of intimation. Bell Comm, ii. 215, 208.
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conceive that the Act will reachiitbecause in truth it is only the delivery, which is here a
voluntary measure, that gives the deed an existence. It ibdrl held a mere pretence

and piece of simulation: so that the writing here falls to be accounted as of the date of the
delivery?*® The intimation of assignment @bming is, on the contrary a matter that is

quite withinthe power of the assignee, and witnat bankrupt has no control over.

The last clause of the Actis inthesewoids And because the infeftr
only of Debts already contracted, but of Debts to be contracted for thereafter, are often
found to be the Occasion or Covert ofids. It is therefore further declared, That any
disposition, or other Rights, that shall be granted for hereafter for relief or Security of
Debts to be contracted for the future, shall be of no Force, as to any such Debts that shall

be found to be contréed after the Seisin, or Infeftment following on the said disposition

or Right, but prejudice to the V&Thdity (1
granting of infeftments in security of debts not existing at the time, but afterwards, to be
contracted, had it seems about the end of the last century become a very common
practice; and it had been found to be the source of many fraudulent and iniquitous
dealings’® One practice was, that the creditor furnished with such security, purchased
conveyances to common personal claims against the debtor (or perhaps took conveyances
from other creditors under latent trust for them), and so communicated to them the benefit

of his general indefinite infeftment, and postponed at pleasure all the other personal
creditors. Cautioners also (and their practices seem to have been chiefly in view) made a

still more iniquitous use of such security, for engagements to be undertakesirquatt.

A person for instance got security in relief of all debts wherein he stood bound as
cautioner for the granter at the time, or for which he should afterwards bind in that

capacity. At any time when the debtor was distressed for money, the eauteme

2% Ball Comm, 1st ed. 188, 148. See ii. 216.
27 Bell Commy, ii.218, i. 714¢5.
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forward, and joined him in a bond for t. 0 h n s t o n@3s 4°CThe delstar thus

pocket the money; the cautioner secured himself by his general infeftment; and he thus
postponed, not only all personal, but even heritable creditors, thouglghafeftment
prior to these | oans, I f 1t was posterior
when diligence began to gather upon the debtor, this cautioner made payment to such
creditors whom he was disposed to fayaamd yet was himself geitsecure of all his
advances, which were covered by his previous general infeftment in relief of his
engagements. There was thus no sort of security in contracting, wherever such an

infeftment had been given; because it might be widened to any extent.

But father there were (more) objections in law to a security of this kind, even if it had
given less opportunity to frauds. In the first place, when expressly granted for such future
debts, it was an indefinite burden, and exceptionable upon that genenad gifoaw?>°

This had not been understood: for however indefinite, the Act does not apply if future. In
fact this was not understood nor settled till some Judgenoéritee House of brds in

1734 or thereabouté’ Again such a security seems exceptionablieuthe principles of
feudal law: for whenever d@ominiumis to be constituted, or assall and a superiéro t i s
essentialthat there be from the first a substratum for that connection betweenithem
something in which the one is vassall, and the othrelt There must be a loan of money,

a present debt of some kind or other, to make an infeftment in security applicable to the
case. This principle subverts therefore from the bottom any security which is altogether
fro future debts, and so is in truth aadbw, without a substance. But even where there is

a present debt, it is equally adverse to feudal principles that the infeftment should even

extend beyond this, to debts which are contracted afterwards. That the feudal security

2% 1788, Brown, Tr. of Johnston Johnston &g S.L., Old Sess. Papol. 355 No. 15.

%9 Bell Comm, ii. 218.

20 Cases of Coxton Lovatand Kerslangfollowed in Ct. of Sessionina O[ St f I BEIRI@mam, 20Nt ed.,
ii. 218. See Bell Comm, i. 728, 730, where the cases are given, Ersk. Il, iii. 50. See too Lecturesvol. 1V, p.403.
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should from time to time,rgarge, and abate, extinguish and revive without the use of any
new form of solemnity, and thus fluctuate at the pleasure of parties, according to the state
of advances and operations between them, was contrary to the whole tenor of this part of
the law. The idea of the creditor being not a vassall today (when he has been repaid his
advance), and starting up a vassall tomorrow without any solemnity having been used, is
quite inconcilable to the very idea of a feudal right, which is a grant of an estate, and

all points is strictly circumscribed with forfit The Statute 1696 in limiting such
infeftments to debts contracted before the seisin, may therefore be regarded as in some
measure declaratory, and in confirmation of the feudal law, rather than as the introduction
of a noveltyi on which accountand becase the Statute speaks in general, it has been
applied in some cases, where the particular frauds meant to be guarded against, could not,
at least to any great extent, be practised. For instance James King of Newcastle granted an
heritable bond to Smith, ¥Wght and Gray, bearing receipt of £2,500, and giving precept

to infeft them in security of that sum accordingly. But of equal date with this bond, Smith,
Wright and Gray, gave King a backbond, bearing that in truth there had been no present
advance of angum, but that the bond was meant for their security of any sum whereof
they then were, or might afterwards be in advance for King. This security being
challenged under the Act, was accordingly reduced, except in as far as there was an
advance at the dat#f the sasine; although from its bearing a special sum and precise
amount, many of the common practical objections, resting on the want of information to
third parties, did not apply to it. But the Court thought, that in as far as there was no debt
at thetime, it fell under the spirit of the Act and was an abortive attempt to create a feudal
right without the proper substratum: that as there was no special covenant for advance of

a certain sum as the cause of the security, but that security granted isteaim of

#1 see observations on the Bench in Pickering, infraquoted in Bell Comm, ii. 222 note.
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future advances, which might or might not be made, and might be greater or less, or
nothing at alli it equally fell under the intendment of the Act, as ihaid been for such
advances without limitation. It is in trutfraudem facere legiand to give it the
appearance of security for a present advance, when in truth it is for future and uncertain:
for in such a case you will observe, neither party is properly under any obligation to the
other. The granter of the security need not call ferrttoney unless he will, nor need the
debtor obey his call further than he chooses. See Rp®852*? This was on 16 January
1788, Smith v. Pickering®*® There had been a previous decision much to the same
purpose, 13 June 175Bjnloch v. Dempster Kn. p.38, R.Dec. p.234* Upon similar
principles the Court more lately found that heritable secwréty not applicable to a cash
credit i 14 Novr. 1788" appealed affirmed 25 Febr. 179110 March 179%" i
Newham, Everett and CompaagainstCreditors of Steiri i.e. that the party receiving

such accommodation could not effectually give the party granting it a security on his
estate for the advances to be made him in pursuance of their agreBevanise, here at

the date of the security there was no presehbt, dbere being then no advance made to
the party getting the credit. Indeed there is not properly even a full obligation to make any
advance: for the Bank, if it discover good cause, may still refuse to make any such
advance, and throw up the purpose,levatters are entire. Such being the case with the
party who grants the credit, it follows, of course, that any one who interposes as cautioner
for the principal party, who receives such credit, can as little get a valid infeftment for his

relief. For ifthere is no present existing ddietween the two principle gees, then the

242
243

Kames, vol. ii, in report of Dempster, infra

M. 1155, Hume Sess. Papvol. xxii, No. 24, cit. Pickeringv. Smith, Wright & GrayBell Comm, ii. 222, note.
Ersk. IV.i. 43 note.

24 Kames, vol. ii, M. 10290¢3, Elch. Competition, 10, Forfeiture, 13, cit. Dempstew. Kinloch Bell Comm, ii.
219 note.

#° M. 1158, Hume Sess. Papvol. xxviii, No. 7.

#°HL., 3 Pat. 345.

TH.L., 3 Pat. 345, affirming 1 Feb. 1793, M. 14127, Hume Sess. Papvol. xliii, No. 2. Bell Comm, ii. 222 note,
and i. 730. Ersk. supra note.
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cautionary obligation, which is accessory merely, behoves to be of the same future and
eventual constitution, 2 March 17%itcairn againstSe | by 6.4% Uhtlericertain
provisions, however, such heritable securities are made lawful, and effectual, by Act 33
Geo. 3d. ch. 74. No. 1° To these Judgements probably it was owing, that it lately came

to be called in question, whether a security for a special definite loan, actuatyacded

for, andbona fidemeant to be made, be good, where the infeftment is taken before the
granter actually receives the money. This was the question lately agitated b&iween
George Abercrombgnd Sir James Norcliffe29 July 178%>° and decided indvour of

the creditors so secured. And that it should seem well decided. For it does not appear that
a security can be said to be for a future debt in the sense of the Statute, which secures a
special definite advance accurately covenanted for and agrdexirhade at the date of

the seisine, and which is made accordingly in terms of that agreement. In one sense, a
literal sense, it is no doubt a future debt; in as much as there is no loan till the money is
paid. But if we attend to the objects and motigkthe Statute, we must needs see that the
debts which it meant to characterise by that name were debts precisely of the opposite
description to the abovie debts which have either not been at all covenanted on before
granting the security, and are to aris futureex alia causa from some new covenant

or transaction or which, if they in a general way have been in contemplation, have been
left loose and indefinite as to their existence, or extent, or both; and so are thus

exceptionable, both in point teudal principle, and as giving opportunity of fraud.

Where an infeftment is given on a general bargain of that kind, there it is meant as the

close of the transaction and completion of security. The parties doaaot that the legal

248 M. 1159, Bell Oct. Ca. 40, Hume Ses. Papvols. xxxv, No. 86, and xli, No. 20. See sequel 12 Decr. 1794, M.

14118, Hume Sess. Papvol. Ixxxiii, No. 26. Bell Comm, ii.223. Ersk. supra note.

29 Bell Comm, ii. 223. Ersk. supra note. And 54 Geo. Ill. c. 137, § 14.

2030 July, M. 1156, Bell Oct. Ca. 57, Hume Sess. Papvols xxvii, No. 52, and xxiv, No. 54, cit. 5 dzy' 60 I N\ & / N&
AbercrombyBell Comm, ii.220 and note.
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existence and atthment thereof shall remain pedent on any thing farther to be done by
the creditor, but on the contrary that he shall have from that instant in his person an
effectual constituted right of security for whatever debts may afterwards be owing him. It
is therdore, properly, in the words of the Act, an infeftment in security of debts to be
contracted. Where on the contrary infeftment is taken in the view of a special definite
loan of money shortly to be made, that infeftment is not the close of the secutibe not
completion of the transaction. There is then no doubt a security existing in point of form,
but not in point of legal operation and effect. In that view the infeftment is but a step in
the transaction, pedent, as to its influence, on the implemehedpecial covenant by
advance of the stipulated sum, on the f ai
which it is nothing to the creditor. Till then that person could not sue for exhibition of the
papers, nor, if a bankruptcy happened, could hk f@na farthing, however compleat the
form of security. This being the case then, that under such a special definite covenant
both parties meant the reverse of the above, the advance of the money to be the close of
the transaction, and the security toitbéruth no effectual constituted legal security to the
creditor, but a thing of form, entirely under the command of the debtor, it is nowise a
security for future debt in the sense of the Statlitee infeftment cannot be held as
granted to the creditor (which are the words of the Statute) till the advance of the value,
and when that is advanced, the debt and security sprirgjrup et semelFarther, no
Judgement has so far extended the phragetufe debts used in the Act, as to cause it
reach conditional debts, which may or may not exist according to circumstances. No one
supposes for instance that the Act strikes at an infeftment of warrandice, or for relief of
cautionary, or in security of aobligation to execute a trust, or to do the duty of an

office.>! For in all these cases there is an immediate existing obligation of one kind or

®lBellComns AA® HMpP . dzi 4SS [ ®t & CommlsapihdtethsitosBeudly> a ® MH 0
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another; the party is effectually and presently bound to some thing or other. The author is
instantly bound tamaintain the disponee in the right, or to indemnify him on eviction.
The cautioner is instantly bound that the principal shall pay the debt, or execute the trust,
or do his duty, and that the damage shall be paid in case of failure. The principal debtor
is, of consequence, from the first bound to the cautioner, in an obligation of relief, to the
same extent, and it is this present, constituted, obligation, that the infeftment $e2dires

Novr. 1790 Stuartv. Creditors of Phisgylf>?

In like manner a womareceives by her contract of marriage a security for her annuity
payable in case of her survivance. This is also clearly beyond the reach of the Statute. It
no doubt depends on the contingency of her survivance whether she shall ever draw any
thing or not.But then from the date of the contract the husband is bound to her in that
annuity, beyond recall, under that single condition. He is instantly and immediately her
debtor, in these terms, and has so far abridged his freedom: whereas a future debt, in the
sense of the Statute and indeed in common language, is a debt which entirely depends on
the future will of the partyi which he may contract or not, as he shall hereafter be
disposed; and this certainly the person cannot say, who has put his hand tatostipii

annuity for his widow; being thereby well and firmly bound, though only bound in the
event stipulated and covenanted on. In the case of infeftment to the cautioner for a cash
credit, on the contrary, not only is it uncertain and contingent wh#teecautioner shall

ever have any thing to pay, but it is quite a matter at the pleasure of the granter of the
credit, whet her there shall even be a debt, t o
obligation. | shall only add with respect to this claudat the court have found the
Statute not to apply to a disposition whichebs facieabsolute and irredeemable, but is

qualified by a backbond declaring that it shall subsist as a security for such debts as were

for discharge of an office.
2 Not reported, Hume Sess. Papvol. xxxiii, No. 20, cit. Heronv.t Ke a3 A f f Qa / N&
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due to the disponee at the time, and whhés he should transact with the creditors. 16
Febry. 1782Riddellv. Crers. Of Niblie®®®2 March 1791Sir A. Campbel. Drummond

the samé>* At first sight it may appear that this is a whimsical distinction, and opens a
way for the entire evasion of the law. But there is a real difference between the two forms
of transaction, in as much as the owner, giving a mere security, continues tdhetain
character of owner of the estate, and (but for the salutary provisions in the Statute) would
entice third parties to contract with him
already covered with preferable debts, by means of this indefieiturity; Whereas one

who absolutely dispones away his estate as if in property, and keeps no hold of it but
through a latent backbond, does, to the public, part with the character of owner: so that no
one is tempted or authorised to contract with oditreim as such. If he does, it is

contempt of the recorded titles, and so he has no favour to plead.

What you have now heard is a short analysis of our two principle Bankrupt Statutes. But
you are not to understand, that those form a complete summany BaokruptLaw, or

to imagine that no deed is reducible, which does not come under some one of the
descriptions there givenThey were made partly declaratorie, partly in aid and
supplement of our common law, which has always reached the grosser kiralsdpin

this as in every other department, and which continues to do so, in such cases where those
Statutes will not appl¥>> To illustrate this with a few examples. We have seen, that,
under the Act 1621, in the case of an alienation to a conjunct Gdeonperson, if the

granter is shown to be insolvent at the time of trying the question, he is presumed to have

been so at the time of the deed likewise, and that the burthen of astruction theadded

253 M. 1154. Bell Comm, ii. 223, i. 725.

? Bell Oct. Ca. 54, Hume Sess. Papvol. xxxv, No. 85, cit. Drummonds/. CampbellBell Comm, ii.223. See
also Keithv. Maxwell 8 July, 1795, M. 1163, Bell Oct. Ca. 234, Hume Sess. Papvol. Ixxxvi, No. 80. Bell Comm,
ii. 223, i. 725.

2% Bell Comm, ii. 227. At common law, in contrast to the Act 1621, a posterior creditor may challenge. Ersk. IV.
i. 44, See Bell Comm, ii. 172¢3.
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showing an onerous caukés laid on the conjunair confident persarBut in the case of

an alienation to a stranger, which does not fall under the Statute, if the creditor challenger
will take upon himself to establish all these thiiighat the granter was insolvent at the
date of his deed, and thtite deed was gratuitotisand contrived with an unfair and
fraudulent purpose between him and the dispéniere cannot be a doubt that this is a
relevant charge at common lawand that he shall be admitted to a proof of it by facts

and circumstancesnéd otherwise in common course. (See Be&b >

Thus suppose that a person is insolvent, and is about to fly the Country, and that in the
view of securing his subsistence, he prevails with a connection of his (to whom he fully
explains himself) to purchashis estate, and pay him the price, that he may carry it off
with him. This transaction cannot be brought under the Act 1621, because it is not
gratuitous, but for a just and true price really paid at the time: neither does it fall under the
Act 1696, forthe same reaspand because not granted in security to a prior creditor. But

| have no doubt it is reducible at common law, as a direct fraud of which they are both

partakerg>’

In like manner, suppose that a merchant, or person in trade, but solvéet tanhe,

settles, by a postnuptiaontract, an unreasonable pigh on his wife. It may, at
common law, be restricted, at instance of his creditors, to what is just and reasonable, in
case of a supervening insolvency. For merchants and others, by their situation exposed to
sudden misfortunes, and fluctuations of circumstanare obliged to consider this risk in
arranging such concerns, and will not be permitted to lock up before hand, by such
private and voluntary operation, any considerable part of their funds to which the world

trusts in dealing with them. Though hedmvent at the time, the very measure of making

26 comm, 1st ed., ii. 184. See Ersk. IV. i. 35.
57 5ee Ersk. IV. i. 44, Bell Commy, ii. 227¢8.
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an unreasonable settlement, shows that he had an eye, more or less, to the evil day. When
that day comes, the husband is himself bound, in justice to his creditors to revock his
settlemeniquoad excessunte acts wronguously in refusing so to do: and his creditors

will therefore be heard to challenge it at common law in his stead. There are many

instances of such restrictions at their $tig0 June 179Gpiersv. Cooper®>®

Againi it has been said, 30 June 078°that the first Clause of the Act 1621 affords no

grounds to challenge a special conveyance given to a particular cieditdutumof his

debt?®® both because the debt is a just and true cause for granting it, and because the
nature of it does nohvolve the creditor in any participation of fralgut the same is by

no means true of a creditor accepting an I
satisfaction of his claims. The debtor is necessarily made insolvent by that conveyance;
andthecr edi t or taking it, i's necessarily made
fraudulent and undue purpose, of preferring him to all his other creditors, for satisfaction

or security of debts, have therefore alwise, both anciently and latterty,seeaside, as
fraudulent, though no diligence had been done by any other creditor, so as to bring the
case under the second clause of the Act 1621, not the debtor been made notour bankrupt

in terms of the Act 1696. Bm.267 No. 97° P.E.p.3212%2 Dic. V.I. p.66i 7.2%In like

manner, even where the disposition is aotnium bonorunmand in satisfaction, but in

security only, and not absolutely universal; still, if other circumstances concur to show
fraud, as if it take away the main and principal maft t he debt or 6s subst

favour of a number of relations and confidents, for their claims in prefeteratbers; it

8 Bell Comm, i. 687, ii. 178.

9 Not reported, Hume Sess. Papvol. xxxii, No. 67.

2% See Bell Comm, ii. 226¢7, 177.

L Bankt. I. x. 97, Ersk. IV. i. 44, Bell Comm, ii.226, 227, 154.

262 Kames, 2nd ed.

8¢ | NE | LIMASref KifaNdsl673, M. 899¢901; Carnstorv. Wilkie, 1678, M. 889; Pollockv. K.S. of
Leith 1679, M. 890; Brownv. Watson and Drummond 685, M. 891¢2; Kinlochv. Blair, 1678, M. 889;
Cramondv. Bain & Henry1737, M. 893, Elchies Fraud 5, notes 158.
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will be voided as fraudulent, though it fall under none of the Acts. This was done in such
a case, 28 January 1698¢crymgeou againstLyon?®* (29 Febr. 1792 Dalgleish v.
Muir)®®® There is a convenient illustration dfig principle of a later daté Grant of
Tillifour was debtor t&ir A. Grant and being insolvent and averse to Sir A., formed a
scheme to disappoint him of hiskdeHe privately and without the knowledge of his
creditors, executed three different heritable bonds in their favour. These were all written
with one hand, in the course of one night
knowledge, infeftment waskan on them. The malicious purpose against Grant was here
evident. But there had been no diligence done either to make him notour bankrupt or to
bring the case under the second clause of the Act 1621; and as the security was for prior
debts, due to credits who had no participation in the scheme, the first clause of that Act
was equally out of the question. But Sir A. Nevertheless prevailed on the ground of actual
fraud. Kn.p.552% Again, we have seen, that, the Act 1621 has relation to cases of
insolvencyonly, and is for the benefit only of such creditors whose debts were contracted
before the date of the deed. Nevertheles®rever a collusive or simulate purpose can be
shown, though in a challenge at instance of posterior creditors only; and thoeghupak

at a time when the granter was not insolvent, but still with a view less or more to the
possibility of such an event at a future day, there common law will reach thé&case.
father there had disponed his heritable property at a time when heolvaat, and with
reservation of his own liferent in favour of trustees for behoof of his childreese
trustees were infeft, but the father all along continued in possession of the subjects, and

from this and other circumstances in the case it plaipbeared, that the deed upon the

24 M. 903, Fount. i. 705. Bell Comm, ii. 228, Kames, 1st ed., 242.

%% Not reported, Hume Sess. Papvol. xxxix, No. 45.

?% No. 9 Bankrupt, 9 Nov. 1748, M. 949¢52, Elch. Fraud 19, Kames Rem. Degii. 167, cit. Grantv. Grant(or

D NJ vy (i)Bell ComNiEi.®29, Kames, 1st ed., 243.

27 Bell Comm, ii. 184, 172¢3. Lack of knowledge of fraud is an excuse to the creditor. Ersk. 1V.i.44, Bell Comm,
ii. 184.
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whole was a mere collusive and simulate conveyance, intended to serve a particular
purpose. and as such it was set aside at
as prior, to the date of¢élleed. This is ageable to the older cases 12 Febr. 18&and

2 July 1673Streetv. Jacksorf® 4 Decr. 167Reid*"°

Many other cases of reduction on the head of actual instead of statutory or constructive
fraud may be imagined. See 12 Febry. 1688|ock®°® 2 July 1673Streetv. Jacksorf®®

But it may be sufficient just to have mentioned the above by way of specamémdeed

it were endless to think of discussing the subject at large. | shall only further mention that
the inclination of the Court is now to carry theuggble principle of an equal distribution

as far as they can, and to defeat whenever they can find any tolerable ground for it, every
attempt at bestowing a partial preference. Hence though payment made to a creditor by
delivery of goods is plainly beyorttie reach of the Statute 1621, where no diligence has
been executed, and though | can not say, that such a payment received from an insolvent
person is voidable at common law, in ordinary cases (for it certainly is not) yet where
circumstances concur toake the case unfavourable, to mark a determined purpose of
injustice the Court will reach it. If, for instance, the debtor is a shopkeeper, and is about to
fly the Country, and in this state, makes delivery of a parcel of goods to one cieditor
solutum and another parcel to another, and if the persons thus preferred are his relations

and confidents, reduction will pass at common ilai® Janry. 1788VicNaughtarf’*

We shall now take notice of the later totas relative to the distribution of bankrupt

effects.

2% pollockv. Pollock M. 4909¢10, Stair, i. 602.

89 \. 4914¢9, Stair, ii. 197, cit. Street and Jackson Mason

219 \1. 4925¢6, Stair, ii. 234, cit. v. Reid Stair I. ix. 15, Ersk. IV. i. 44, Kames, 1st ed., 237.

™ Not reported, Hume Sess. Papvol. xxii, No 37, where the delivery of cattle by a drover to two near
relations, in solutumof a prior debt, the debtor being known to be insolvent and about to give up business,

was reduced at common law. The Court followed a prior case on 6 Decr. 1787, of Smith and Laing. Selkrig, Tr
for Arthur & Ca, not reported.
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The Act 1696 was undoubtedly a most valuable supplement to the Act 1621, and
redressed, right effectuall vy, mo st of the
partiality, or his collusion with favoured creditors. But to make a completeadbtgiit
arrangement, it should have gone a step further, and have made provision also against a
creditorodés partiality to himself. |t shoul
preferable security by his diligence done after notour bankruptcy, or takimg by

means of diligence a payment or satisfaction in goods and effects, which he could not
receive (in terms of that Act) by the will or deed of the bankrupt. Legal diligencies are no
more than the acts of | aw, ssantfiurd efdiutyt o s ur
and it was therefore inconsistent, that the creditor should have power to gain a preference

by means othese, after a period when the Act had forbidden the debtor to bestow any

such preference, and declared that the very attentjat o was a frauf? So however it

was. The Act 1696 left every creditor at compleat freedom to acquire a preference by his

legal diligence, after notour bankruptcy, equally as before.

As far indeed as concerned heritage, there was little need of angraatidrovision on

this subject; because the Statute 1661 ch’@®as already establishedpari passu
preference among all adjudications deduced within a year of the first effectual, whether
the debtor was a notour bankrupt or not. And farther, evenresghect to the moveable
funds, if the debtor was deceased, the Court had in some measure corrected the iniquity of
the common law, by their Act of Sederunt, 28 February 6b6&hich established the

like pari passupreference among all confirmations and other steps of diligence, done
within six months from the death of the debtor. But in the case of a bankrupt debtor still

alive, the defect was most sensibly felt with respect to the moveable funds, which

272 Kames, Prs. of Equityp.233, 1st ed. Bell Comm, 314 &c., 1st ed., ii. 73.
2 Lecturesvol. IV. Chap. X, p.458. Bell Comm, i.754, ii. 403¢4. Kames, supra 231, 233.
2’ see Lecturesvol. V. chap. XVIll, p.211. Bell Comm, ii. 82 &c. Kames, 234.
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continued ® be partially carried off, by poundings and arrestments, at instance of the
creditors most at hand, to the great loss, and often utter disappointment of those who had
not the same access to information or the same means of defraying the charge of
diligenee. As far as | can discover the first attempt at a remedy, was by the Act of
Sederunt, 9 August 1734 which established gari passu preference among all
arrestments executed within 60 days of notour bankruptcy or four months after, and the
like among allpoundings within the same time. P.E. p.83%%4This regulation was

however but temporary, and was not renewed at the end of the appointétl term.

The only effectual remedy for these evils was to cut off all manner or preference or
advantage from diligencesed within a certain time, and both to divest the debtor of the
administration of his funds, and each creditor ofgbwer of acting and taking separate
measures for his own interest, and to con
whole moveable fastance, summarily and at once, into the hands of a factor or trustee
for the whole creditors; who should be vested with the right thereof, and have all requisite
powers for recovering, managing and turning it into money, and who should make
rateable distbution of the same among creditors, saving the preferences acquired by
diligence preceding a certain time before bankrupt¥his great and desirable change

was at last accomplished by the Statute of the 23d George 3d Ch. 18, which has since
been amendednd renewed by others 30th Geo. 3d c. 5 and Act 1793, 33d Geo. 3, ch. 74
and last of all 54 Geo. Ill, ch. 137 All of these were in alteration of a prior Statute 12
Geo. 3, ch. 72, which on trial had been found unsuitable, and liable to great&biikes.

general plan of the present Statutes is to deprive the bardrtig power management

75 AS. (1790 ed.) 478¢9. 10 August.

?’® kames, 2nd ed. Bell Comm, 316, 1st ed., ii. 73.

' Bell Commy, ii. 281.

%’ See Bell Comm, 434 &c., 1st ed., ii. 281.

29 Also there were Acts 39 Geo. Il ¢. 53 and 44 Geo. Il c. 24. Ersk., 5th Ed. pp.492, 776, notes.
%% Bell Comm, ii. 282.
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or possession of his estate, by a judicial sequestration; which step is followed with the
election first of an interim factor and afterwards of a trustee by the@rgdio whom the

whole right interest and management of the estate is made over by a conveyance from the
debtor, or failing him by an act of the court to the end he may turn it into money, and
make distribution of the proceeds among the creditors, aocptdi their preferences
acquired before the sequestration or bankruptcy, such trustee, and his whole proceedings
and decisions being subject always to the control, superintendence, and review of the
Court of Session on complaint by any one concerned. Tiohwénd a set of special
directions are given by the Statute, and a course of conduct pre<&fiBee. following

particulars may be attended to.

The main articles of this Enactméfftwere these, that when any debtor became bankrupt

in terms of the Act 1696)r suffered his effects to be poinded, then on application of the
creditor doing such diligence, the Court of Session should sequestrate his moveable
estate, appoint a factor, and cause the debtor convey that estatetd THiat. in case of

t hat s faduck itot applypany other creditor might also apply to the same effect,
within 30 days of the execution of the diligefféeand that the same application should

also be competent to the debtor himself, on finding that epss facultatibbug®® It

next provides, that no arrestment or poinding, executed or compleated, within 30 days
before the application to sequestrate, shall give any preference; but the debt, subject or
proceeds thereof, be surrendered by the poinder or arrester, to thd jadicg for the

general behod®®® The same provision was made against all payments made by the debtor

81 Ball Commy, ii. 282.
%212 Geo. Ill. c. 72.

283

§1

284 § 21
285 § 22
26 8517, 18.
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after the application to sequestratéand all sales unless a fair and adequate price in
money”®” The Statute further chalked out a precise plan ofguoe to be observed by

the factor, or trustee, in recovering preserving and distributing the effects, and, contained
many provisions, both for enabling and obliging him, effectually to do his duty tif&tein.
These it is needless to enlarge on, especiallthes Statute, which was only temporary,

has since been superceded by another calculated for the same end.

The Statute 1772 undoubtedly proceeded on a just principle, that of putting bankrupt
effects under judicial management for the common behoof, arkingnaateable

distribution of them to all concerned, without the expence of diligence or process. And in
the main it was well contrived for that end, and was of essential service to the Country.
But it was hardly to be supposed that the first experimenthiis department, which

involved so many considerations, was to be compleat and free of objection at all points:
and it was accordingly found in course of time, that owing to certain omissions and errors

it served as a cover for various iniquities and abtf§

It was in particular found that it was often used as an engine against creditors, and for the
sole purpose of protecting against their diligence, by debtors who either were not really
bankrupt (though they might be in difficulties) or who had no irgehtion of making a
surrender and distribution of their effects. The Statute gave great room for this abuse. It
was in the first place not limited to the case or merchants and manufacturers, or others
engaged in trade, (who alone are the proper obggctsch Regulations) both as chiefly
exposed to the misfortune of bankruptcy, and as having creditors in all quarters, who

neither know their circumstances at contracting with them, nor soon hear of their decline.

287 § 19

2% 88 2¢14.

259 Bell Comm, 438 &c., 1st ed. See ii. 74. For one thing it was limited to moveable estate only. Bell Comm,
438 &c., 443, 1st ed.
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It applied to persons of all descriptiotanded men, tenants and others, not likely to be
involved on sudden misfortunand whose creditors were at hand. In the next place, the
Act enabled one creditor, who had done diligence, to procure a sequestration, and so
suspend the diligence of all caroed, however trifling to the debt due to himself, and
whatever his connection with the bankrupt. Nay more it constituted the debtor himself
judge of this matter; and enabled him, with the concurrence of a single creditor, to

procure a sequestration ors flwwn motion.

The consequence was, that tenants, and persons of all descriptions, who found themselves
in any embarrassment, and were apprehensive of diligence, used the Statute as a means of
warding off the danger, and securing themselves in the possasfsibeir effects. A

person so situated applied for a sequestration himself, or he concerted with some conjunct
or confident person, or with some trifling creditor, to do diligence against him, and to
apply for sequestration; and thus he at once put@tst@ll legal proceedings against

him. Thereafter, by the like means, he procured the nomination of a factor favourable to
himself, very often the creditor applying; which person delayed or declined to follow out

the procedure of the Statute.
[All this was changed by the Statutes 1783 and 1793.

1.The present Statutes limit sequestration to the esstat artificers, mechanics, or
persons in trad€® The person applying for the sequestration or his agent must swear to
his being of this description. Landholdene thus excepted from the Statute, unless at
the time of the bankruptcy, thépna fidewere engaged in trade. Neither will it bring a

tenant under the description of the Act thatoccasionally deals in meal of cattle. On the

20 A0t 1783, 86,1793 § 13.
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other hand, it is notequisite that the person work with his own hands, for it is enough
that he employ people under hff.

2. The sequestration need not be granted unless the debtor is materially] involved, or at
the instance of mean and suspected persons, or his funds anddesdirso trifling, as

to be unfit for judicial management, the Act, which in this point is copied from the Law
of England, indulges only certain creditors with the power of applying for a
sequestration. If a single creditor applies he must be so to thenawf £100, if two to

the amount of £150, and if three to the amount of £20The creditor applying must
make oath to the verity of his deif,and if the application is at instance of one creditor

or two and no more, the oath must bear that the debtslue to them for their own
behoof, and not in trust for others; because without this, a number of small creditors, by
indorsing their bills and other documents to one person, would thus make up the sum of
£100 or £150 required by the Act, and so elugdm iobtaining sequestration of a trifling
subject, contrary to the intent of the Law. Where three or more apply, this is not
requisite, because if the debts amount to £200 (which they must in that case), the Act
regards this itself, as sufficientevidenc of t he extent of the deb

Act of 54th G. IIl.)

In the 3d place, as to the situation in which a sequestration may be obtained. If the debtor
himself concur in applying, a sequestration may be obtained even when no diligence has
been done against him so as to make him bankrupt. The debtor must concur also, where
for a twelvemonth, he has not resided or had a house of business in Scotland (No. 16.
17°% and indeed, in that case, no sequestration can be had without his concurrence; bu

then he must be seconded with the concurrence of one creditor to the amount of £100, or

#! see Bell Comm, i. 448, 450¢6, 1st ed.
292 Act 1783 § 6, 1793 § 13. Bell Comm, 458, 1st ed.
28 Act 1793, § 16, relates to the former sentence. See also 88 10, 11 of the 1783 Act.
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two to amount of £150, etc., just as if diligence had been done, and as if they themselves

had applied. And in this case the sequestration itself, is an act of batduuptcy.

In the 4th place, the application to sequestrate at the instance of creditors is only
competent by the present Statute (for it was otherwise by the Act 1772) in the
circumstances of notour bankruptcy, as fixed by the Act 1696, with thiseditfey that
insolvency need not be proved (indeed the natutbatfsummary remedy will not allow

it) in support of a petition for sequestration. (Be448°%. Observe by No. %" every
person who is a notour bankrupt, whose estate is sequestrated un@ié®@3ictvhich, on

the debtoro6s application etc., may happen

This Statute makes, also, an addition to those characters of notour bankruptcy, as far as
concerns those persons who are out of Scotland, or aréablet to be imprisoned by
reason of privilege, such as peers or persons retired to the Sanctuary oriiiiebts

had arisen, and not unreasonably, how far the characters of bankruptcy fixed by the Act
1696 were applicable to a person out of Scotland. See Dicp\8112%°" 1st, because, if

he were out of Scotland when the charge was given, it behaoveza charge upon 60
daysinduciae and so the statutory time would be elapsed before any caption could issue.
2d, supposing him in Scotland when the charge was given, still, if he removed before
caption issued, he is not in terms of the Act 1696, which segpibe flight etc. to be
posterior not only to the charge but to the issuing of the caption. To cut off these, this Act
declare$”® (No. 1 & No. 15 of Act 54th) that execution of a charge of horning, joined
with an arrestment not loosed in 15 days, or angiog of his moveables, or an

adjudication of any part of his estate, for security or payment, shall make such a person a

% Comm, 1st ed., p.449. See ii. 286.

2% Act 1793 § 2.

2% sea Bell Comm, ii. 163¢4, 156.

7 Ld Kilkerrarv. Couper24 Feb. 1737, M. 1091. See Bell Comm, ii. 160 note.
2% 1793 Act § 2; also 1783 Act § 2.



233

notour bankrupt as under Act 1696 and liable to sequestration. It thus dispenses with the
caption required by the Act 1696, in thesetigular circumstances, to which that mode of
diligence is inapplicable. This was plainly the meaning of the Act (to dispense with the
caption) in the case of a person who was out of Scotland, and against whom therefore it
could serve no purpose to taket @ captiorf ® But a critical plea was moved and at one
time sustained, under the words of the Act, with respect to a person still in Scbtiand,
retired to the Abbey, whether a caption were not still requisite against him, as such
caption might take edfct in case of his being found beyond the precincts of the Abbey.
But it was in the end found that the meaning of the Act was, that no caption need be

issued in this case neith&¥hitev. Butter, 23 May 1800 26 Novr. 180G

In the 5th plac&*1 (No. 22 Act 54th)i within 15 days after the first deliverance on the
petition praying for sequestration, the creditor applying is ordered to have that petition
recorded in the Register of Inhibitions; which being duly done, and in case of
sequestration followinghese proceedings are, from the date of that deliverance, to have
the effect of an inhibition against the debtor, at the suit of the whole creditors. That is to
say, the debtor is disabled thereby from alienating or impairing his heritable estate, or
from adding to the amount of his debts, to the prejudice (of course) of those who are his

creditors already.

I n the 6th place, under authority of thi
heritable estate also that is to be sequestfafedd the Act ontains various provisions
for fully vesting that estate in the trustée particular, it orders (Act 54th No. Z9) that

the Court shall pronounce an act or order, ordaining the debtor to execute in favour of the

299 Bell Comm, ii. 164, 158.

S0 F C., M. App. Bankrupt 12, Hume Sess. Papvol. Ixx, No. 10.

01§19, 1793 Act, § 13, 1783 Act.

%028 23,1793 Act, § 19, 1783 Act, § 29, 1814 Act. Bell Comm, 443, 1st ed., ii.282. Ersk., 5th ed., p.492 note.
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trustee, a suitable and speaahveyance of all his estate heritable or moveable, real or
personal, and which order shalll farther d
refusal to comply, the whole of his estate is vested in and adjudged over to the trustee, to
the end of sellhg the same and turning it into money. An abbreviate of this act or order,

is, (Act 54th No. 383 within fifteen days after the date thereof to be entered in the
record of abbreviates of adjudication; which being done, the act or order thus vesting the
trustee for the behoof of all creditors is to operate and be regarded as a common decree of
adjudication, pronounced, for the interest of all concerned, at the date of the 1st
deliverance of the petition for sequestration, and accumulating, as of thahdmteshole
principle sums and interests, and adjudging for security and payment thereof. Thus all the
expence of separate diligences is avoided. In a case of bankruptcy under Act 1696, if
sequestration is awardedthin 4 months after the bankruptcy, thiengs in the whole
creditorspari passuwith all poinders or arresters; for it is a compleat transference of the
whole moveable estate, of the date of the first deliverance. (N& Bdl p.468°%). In

the 7th place, the Statdteenables to dispose ofetheritagenot only by a judicial sale,

but a sale in the way of voluntary roup, under direction of the trustee with the consent of a

majority of the creditors, which is also a novelty in the Law of Scotland.

6th, by the last of these Statutes, Act £798Act 54th No. 2, No. ¥, all arrestments

and poundings of the debtorés effects exec
within four months thereafter, are made preferglale passuone with another; so that as

the law now stands, a creditor withthat period, can as little acquire a security by

diligence of the law, as by the act of the debtor. And this regulation, you will observe,

%03 § 24,1793 Act, § 20, 1783 Act.

%% Comm, 1st ed., also 472¢3.

305§ 33,1793 Act, § 27, 1783 Act, § 42, 1814 Act.
%% g8 2 and 6. Bell Comm, 1st ed. 317.

07 el Comm, ii. 74.
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holds and is meant for the case even where there is not a sequestration, if the debtor be
bankrupt in terms of thAct 1696. Farther, to save the trouble and expence of multiplied
diligence and process of forthcoming, the benefit of ghis passupreference is extended

to every creditor who has used arrestmiertr who has a decree for payment or a
liquidate groundof debt, if he shall but summon the poinder within the four months:
allowing the poinder however always the expence of his diligence, and a preference also
to the amount of 10 per cent only of the value of the poinded effédtEhere is no
provision in tle Act 1795, as in Act 1783, dispensing with actual arrestment and
sustaining a claim in multiple poinding raised by the arrestor as sufficisee Bell
428°) This part of the Statutes 1783 and 1793 has been favourably construed, so that if
any one credor raise an action against the poinder, any other creditor compearing in that
action, and producing his interest is held as if he had summoned, 16 Jarf-ihEB8y.
Bertram & Gardner’'® In like manner, a multiple poinding, brought by any creditor, in

the name of the first poinder, will be held a competent action wherein all other creditors
may effectually compear and claiwithin the four months. Bell 43%! You observe too

that in the case of a sequestration following a bankruptcy, even this easy neastr
requisite for gaining right to theai passupreference. In that case, the thing poinded or
arrested is madeaufthcoming to all the creditors without exceptidhough they should

not summon nor apply for warrant or arrestment, nor take anystepewhatever. No.

3132 The reason is obvious. The sequestration, when once awarded, has a retrospect. It is
held?*in this question as having taken place so many days before its realGfatays

before the first deliverance on the petition for settaéen. It is so declared in Act 54th

308

137.
309

Bell Comm, 317, 1st ed., ii. 74. The 10% which was given by the 1793 Act was repealed by 54 Geo. lll. c.

Comm, 1st ed. See also p.509. And see also ii. 74,279.

%19 M. 1250, Hume Sess. Papvol. xxii, No. 27. Bell Comm, ii.280.
311 Comm, 1st ed., ii. 280.

312
8

31, 1793 Act. See also 1783 Act § 24.
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No. 40: and the factor as having been in possession from that date, for the common
behoof; so that all need of separate procedure is excluded. But if there is only a notour
bankruptcy without a sequestration, theraasoom for any such fiction, because there is

no common manager in possession, of any date whatever, for the behoof of all
concerned’® See No. 3 It is therefore in that case requisite to the communication of
the poinder 6s or isdligeneesthatthetother creditoes takdsstst by h
some step tending towards diligence to acquire a common interest with him in that
subject. No. 24 In computing the four months after the bankruptetich are allowed

for summoning the poinder, the dal/bankruptcy itself is not counted for onéut, as in

the question of deathbed, that day is looked upon as one indivisible point of time, as a
terminus a quahe four months begin to run, 15 June 17@@ntlev. Kirk.>'> The Acts

both of 23rd* and 33rd M. 29 (Act 54' No. 38) also declared any payments or
preferences by any creditor and all transactions any way prejudicial Rfd.oB#ained

after the application to sequestrate from the bankrupt to be null, for that application when
followed with a sequesdtion, is held as divesting him, or at least putting hirnada fide

to administrate. And this rule the Act of the 54th No. 51, No. 38 even extends to
payments or preferences obtained after that time out of, or upon, such funds as are not
situated withinthe jurisdiction of the Court. It obliges him, that is, to assign or abandon
these ere he can draw any dividend out of the Scots funds in the hands of the trustee (No.
40°'9). It also ordains (No. 5¢”) with respect to any creditor who enjoys a good and
preer able | ein upon any part of the bankru

deliverance on the petition for sequestration, that this creditor shall deduct from his debt

33 pel| Comm, 1st ed., 323.

4§82 41783 Act, §§3,6, 1793 Act, § § 2, 5, 1814 Act.

ziz M. 1252, Hume Sess. Papvol. Ixxx, No. 36, v. Kirk and Steedman
§22.

317 Act 1783; § 29, Act 1793; § 38, 1814 Act.

%18 1793 Act, § 51, 1814 Act.

%19 Also Act 1793 § 39.
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the amount of any such lein or security, and shall only rank for the balancedebhisn
addition to these the Act of the 54th has made a variety of provisions for shortening the
forms and lessening the expence of diligence, and for removing doubts, which had
occurred, or inconveniences which had been felt, in the course of theocoiam.
Among these is a clause, No. 12 of 33 G. 3rd. which (Nd*)14ontrary to strict
principle, allows the application of an heritable security to a cash credit, provided allwise

that the security express a limited and certain sum for which it iand.st

Lastly these Statutes have introduced a mode of obtaining for the bankrupt, whose estate
has been distributed under the sequestration, a total discharge of hicatgmsted
thereto, so far as they may affect his person or moveable estate. This glsite a
novelty in our Law; and has been borrowed from the Law of England. Our law affords the
means of a perpetual protection to the person from such a delCéssa Bonorumif

the debtor has once been imprisoned. At common law too our Jwilfpsotect from

ruinous and oppressive diligence against any personal estate thereafter acquired. Any
thing more than this, a compleat acquittal of all prior claims, may rather seem an
unnecessary temptation in this age, to rash adventures and impeapegsl of trade; to
which we are at any rate too much addicted
keep traders to their duty in that respect, as the knowledge that their debts are to stand
against their substance for ever till payment, antlttiey can only hope an acquittal on
easier terms, as a matter of favour and humanity, from the good opinion of each
individual creditor, and the universal conviction of the rectitude of his conduct. The
contrary rule is a subject of much complaint in titleer country from which we have at

this late period thought proper to borrow it. No. 43%'4.

320 1814 Act.
%21 Act 1783. § 50 Act 1793, § 56 Act 1814.
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The sequestration disables the debtor to administrate or convey. He can thenceforward

grant no deeds to compete wit hdtiltheacttof ust ee

Court which vests the trustee Any one, therefore, in the
that act, may compleat an imperfect conveyance, and so prevail against the trustee, e.g.
may intimate an assignation and carry the right, as foMay 1797, Buchanv.

Farquarson®?

Sed quaeriturhow is this reconciled with clause 24 of Act 1793, which
declares, that the vesting act has a retrospect to the 1st deliverance, and shall be held an
adjudication of that date. As to the subjects requisein, if seisin is taken after the
deliverance, the deed is held of the date of that seisin, under Act 1696, and so is reducible
as the debt of a bankrupt. By clause 33, no adjudication after the first deliverance is good
for any thing against the trusteThe answer is. The Act vesting the trustee is by No. 24
declared equivalent only to a common decree of adjudication given of the date of first
deliverance. To compleat his right, and exclude completion of voluntary rights he must
(in terms of clause 2%)et himself infeft. If, therefore, a purchaser, or lender on heritable
bond before sequestration, get infeft before him, he preuadscommuniAnd so as to
intimation of assignations. See Bplb09. 47453%% As to the personal estate, the words

of clause 24 are somewhat stronger, and such as seem to imply that a compleat

conveyance from the date of the deliveranceFla r q u a casep sequsstration was

under the Act 1783, which did not bear such strong clauses.

%22 24 Mat, M. 2905, Hume Sess. Papvols. Ixxvi, No. 15, and Ixxxvii, No. 107. Bell Comm, i. 308¢9 note, ii.15.
%23 Comm, 1st ed. At 474¢5 Bell said that the judgement awarding sequestration and giving the estate to a
factor deprives the bankrupt of the power of administration but leaves the right of property in him. While
adjudication in favour of the trustee draws back to the first deliverance this does not rest upon the nature of
award of sequestration nor is it a bar to the completion of former voluntary rights between the date of
deliverance and the decree of adjudication to the trustee. This doctrine was fully established in Buchan See ii.
335¢6, 340.
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